
IN THE COURT OF THE DISTRICT JUDGE BONGAIGAON

T.S. (Letters of Admission) No. 63/20L5
UIS 217 of the Indian Succession Act

Sri Upendra Nath Das
....Petitioner

Vs.

l-. Sri Pradip Kumar Das

2. Sri Rajendra Kumar Das

3. Smti. Jayashree Das
. . ..Respondents.

PRESENT : Sri Bfno d Kumar Cheti,
District Judge,
Bongaigaon.

Date of final hearing : 30.07.201-9.

Date of Judgment : 14.08.2019.

1.

JUDGMENT AND ORDER

This is a case filed by petitioner Upendra Nath Das

ADVOCATES APPEA^P.ED :

For the petitioner : Mr. Samir Kr Sarkar.

For respondent No.L and 4 : Mr. Naba Kr. Chakravarty.
For respondent No.2 : Mr. Santanu Choudhury.
For respondent No.3 ; Mr. Amarjit Ray.

for grant of Letters of Administration in his favour in respect of

Registered Last will vide No.L7 dated 25.09.2006 annexed of the estate
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of deceased Kartick chandra Das u/s 217 of the Indian succession Act.

SCHEDULE OF BEQUEATHED PROPERTY

(Land bequeathed to the petitioner)

A plot of land measuring 0 bigha - Tkotha - 17.5 lechas,

which is covered by Dag No.2375 (old) 1lBG (new) and

patta No.1017 (old) 962 (new) siruated at Bongaigaon

Town, under Bongaigaon Revenue Circle which rs

bounded by: North - Road, South - Kanya Mahaviilyalay

East - Sri Naroyan Ch. Das, West - Sri Ramesh Das &

Chand Mohan Sorkar.

In the petition it is contended that Kartick Chandra

Das is the father of the peritioner who expired on 1,2.02.20L3 and writing

annexed hereto is his last Regd. will and Testament which was duly

executed and registered by Kartick ch. Das on 25.09.2006 vide No.17

before the sub-Registrar, Bongaigaon ; rhat the testator left behind the

respondents as his surviving legal heirs being the wife, sons and daughter

respectively ; that during life time Kartick Chandra Das used to reside

with his son sri Rajendra Mumar Das (respondents No.3) ; that Kartick

chandra Das was very much fond towards the petitioner for being

financially poor and having no definite source of income ; that testator in

sound mind and body registered his Last Will being No.17 dated

25.09.2006 and executed the will before the sub-Registrar, Bongaigaon ;

that the original copy of the Registered Last will has been handed over to

the petitioner / Executor by the witness sri Ram Mohan Das in the last

part of August, 2014 stating that he got the same from his Almirah when

he searched and further stated that the Regd. Last will was handed over
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to him by the Testator Kartick ch. Das during his lifetime ; rhat rhe

amount of assers on property is Rs.10,00,000.00 (Approx) ; that at the
time of death Kartick ch. Das had his residence at Borpara, ward No.23,
Bongaigaon Town. Therefore, prayed for grant of the Letters of
Administration.

In response to the notice ail the respondents entered

iappearance. 
Respondent no. 2 and 3 filed their wrjtten objection,

reas respondent no.L and 4 admitted the contention of the petitioner.

3' That during the pendency of the suir, the respondent
no.1, Tilottama Das (wife of testator) expired as informed vide pedtion
no-139/2015 filed by the petitioner and being so the name of th
respondent no.1 was struck of vide order dated 12.05.2015.

4' Respondent no.2 (sri pradip Kr. Das) in his written
objection stated that the wil was executed in the year 2006 and in that
year Kartick ch. Das was 78 years old and he was an old man and was
physically and mentally too weak and his mental condition was not
normal ; that the will is prepared in English and signature in the will is
shown in Assamese ; that the testator Kartick ch. Das was iiliterate and
had no knowledge of English ; that the wiil submitted before this Court is
false documents ; that the petitioner after preparing the will on his own
had taken the signature of Kartick ch. Das forcefully without the
knowledge of the testator itself ; that tesrator Kartick Ch. Das was nor
capable of putting his signature as he was bed ridden in the year of 2006 ;

that the testator and his wife i.e. respondent No.1 (since deceased)
resided with their son respondent No.3, who took care of them ; that after
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the dead of the testator the witness Rammohan Das kept the will in his

custody more than one year and this also creates a doubt.

5. Respondent No.3 (Sri Rajendra Kr. Das) stated that

his father Kartick Ch. Das was not the owner of the land measuring 00

bigha 1 katha 17.5 lacha under dag no.2375 (old) 1186 (new) of periodic

patta no.1011 (old), 962 (new) situated at Bongaigaon town rather his

father Kartick Ch. Das owned and possessed another plot of land

measuring 1 bigha 03 katha L lacha under dag no.46 of periodic patta

no.1132 situated at Bongaigaon town Pt-V P.O., P.S, Revenue Circle and

Dist - Bongaigaon, Assam ; that his father was illiterate person and being

so, he could not execute such wiil knowing fuily that he is not only

possessing the land measuring 00 bigha 01 katha 17.5 lacha but also 1

bigha 03 katha 01 lach at the time of execution of the wiil ; that the

petitioner is not aware about the other properties of his father Kartick Ch.

Das (testator).

6. Respondent No. 1 and 4 in their joint written

statement stated that during iife time her father Kartick Ch. Das resided

with the respondent no.3 Rajendra Kumar Das. They stated that their

husband/father Kartick Ch. Das was very much fond of the petitioner

who is financialiy poor and have no definite source of income. They

admitted that father Kartick Ch. Das in sound mind and body had

executed his last Will before the Sub-Registrar, Bongaigaon being No.17

dated 25.09.2006 to thc petitioner ; that the or:iginal copy of the

Registered Last Will has been handed over to the petitioner / executor by

the witness Sri Ram Mohan Das in the last part of August, 2014 stated

that during search he got the same from his Almirah and stated further
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that Regd. Last Will was handed over to him by the testator (Kartick Ch.

Das) during his life time. They stated that the petitioner is entitled to be

granted the Letters of Administration as their husband/father Kartick Ch.

Das put his signature in sound mind and body on the Registered Last

Will and the signature is genuine signature.

7.

were framed :

On the pleadings of the parties, the following issues

i.

IS SUES

Whether tlrcre is ony cause of action for the present

petition?

Whether the Wiil doted 25.09.2006 is executed properly in

accordonce with Law?

iii. Whether the petitioner is entitled to get the Letters of

Administrotion in respect of the Will doted 25.0g.2006 as

proyed for?

B. To prove its contention the petitioner examined as

many as 5 (five) witnesses and the respondent No.2 adduced his evidence

as DW-1.

DISSCUSION, DECISION AND REASONS THEREOF :

Issue No. L

Cause of action is a bundle of fact alleged by one

party and denied by the other. The simple meaning of cause of action is a

ii.
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condition under which one party would be entitled to sue another on a set

of facts, if true, entitled an individual or entity to be awarded a remedy

by the court of law. In this case the petitioner has prayed for grant of
Letters of Adminisrrarion on rhe basis of will left behind by his father

and the respondent no.2 and 3 has challenged the proper execution of
will and that it would be obtained by fraud or by force. Being so there is

cause of action for the suit.

The issue is answered accordingly.

Isstre no. 2 and 3

10. PW 1 (Upendra Nath Das), the petitioner deposed

that his father Kartick ch. Das expired on L2.02.2013 ; that his father

executed a Registered will before sub-Registrar, Bongaigaon on

25.09.2006 ; that his father left behind the respondents as his surviving

legal heirs being the wife, sons and daughter respectively ; that during

iife time his father used to reside with his son Sri Rajendra Kumar Das

i.e. the respondent No.3 ; that his father was very much fond of him for

being financially weak and having no definite source of income ; that his

father in sound mind and body executed the Last will before the sub-

Registrar, Bongaigaon, being will No.17 dated 2s.09.2066 ; that the

original copy of the Registered Last will has been handed over to him by

witness sri Ram Mohan Das in the last part of August, 2014 stating that

he got the same from his Almirah when he searched stating further thar

the Redg. Last will was I'randed over to him by the Testator during his

lifetime ; that rhe amount of assets of property is Rs.10,00,000.00

(Approx) ; at the time of his death the deceased had his residence at
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Borpara, ward No.23, Bongaigaon Town within the jurisdiction of this
Hon'ble court. Ext-1 is the Regd will vide No.17 dated 25.08.2006, Ext
1(i) and 1(ii) are the signatures of resrator, Ext-1(iii), 1(iv) and 1(v) are

the are the signatures of witnesses and Ext-2 is the Death Certificate of
Kartick ch. Das.

During cross he statcd that he usecl to stay with his
parents and brother and sisters ; that the witness Ram Mohan Das (pw 2)
is their adjacent neighbour ; that his father was illiterate and could not

read or write ; that his father did not know English ; thar he is not aware

why his father deprived his elder brother and elder sister of the properry
mentioned in the WILL ; that he became aware of the wlLL after one of
death of his father.

PW-2 (Sri Ram Mohan Das) in evidence deposed

that Kartik ch. Das is the father of the petitior-rer who expired on

12.02.2013 who duly execured and registered Last will on 25.09.2006

vide No.l-7 before the Registrar, Bongaigaon ; that the Testator was in

sound mind and body ar the rime of execurion of Regd. will and

bequeathed the scheduled mentioned rand to the above beneficiary /
petitioner and executed the will before the sub-Registrar, Bongaigaon in
presence of him and other witnesses ; that the original copy of the

Registered Last wiil was in his custody which was handed over to him

by the Testator immediately after execution of the Regd. will ; that in the

last part of August, 2074, he got the same from his Almirah when he

searched and thereafter handed over to the petitioner ; that he put his

signature on the Regd. Will as a witness.
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During cross he stated that he knew Kartick Das
since last 40 years ; that the wILL was executed before the sub_
Registrar Bongaigaon in presence of him, Baroda Kalita and one
advocate ; that family members of Kartick Das were nor present ; that
Kartick Das could sign ; that he did not inform about the wILL at the
time of death of Kartick Das ; that he being in Bombay for rlmonths for
the treatment of his uncre could not hand over the WILL.

PW-3 (Sri Ajit Kumar Ghosh) also srated that
Kartick ch. Das is the father of the petitioner who duly executed and
registered a Last will on 2s.09.2006 before the sub Register,
Bongaigaon in sound mind and body and he put his signature on the will
as witness in front of the sub-Registrar, Bongaigaon. He further stated
that the testator was in sound mind and body at the time of execution of
regd Will and had bequeathed the plot of land situated at Kanaklara Road

to the petitioner and executed the Last will before the Sub-Regisrrar,

Bongaigaon in presence of other witnesses on 25.09.2006.

PW 4 ( Advocate, Motiur Rahman) in evidence

deposed that he preparecl the wILL as told by Kartick chandra Das on

25.09.2006 in respect of land measuring l katha 17 vzlechas in favourof
upendra Nath Das. Ext 1 is the said wlLL and regisrered before sub_

Registrar Bongaigaon. He further deposed that sri Kartick ch Das was

physically and mentally sound and even at the age of B0 years he used to

ride bicycle. Ext 1(7) is his signature.

In cross he stated that Kartick Ch Das signed in
Assamese vernacular ; that Kartick ch Das children did not sign as
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witness ; that he informed Rajendra Kr Das respondent ,o.3 about the
execution of the WILL.

PW-S (Gautam Kr. Sarma), the then Sub_Registrar,
Bongaigaon deposed that vide Deed no. 17, a wrLL was registered on
25.09.2006 in respect of land measuring 1 katha 17 % rechas of
Bongaigaon rown. Ext 1 is the said wILL. Ext 1(6) is the signature of
Ranbir Barman the then Registrar. In cross he stated that there is no note
in Ext 1 as to the sound mental and physicar health of the executor.

DW-1 (Sri pradip Kr. Das) in evidence deposed that
his father Kartik ch. Das was an illiterate and could not put signature ;
that his fatl'rer was an Alzheimer patient ; that after one year of his father
death, they came to know about he wilr ; that it is seen in the will i.e.
Ext-1 that there is nothing that the wll was read over to the executant ;
that there is no certificate of Medical officer whether his father was a fit
person to execute the will in his knowledge ; that for one year the will
was kept conceal by Ram Mohan Das ; that at the time of executing the
will no one was present from the family members of the executant ; that
one witness stated that his father executecl the will at Bongaigaon sub_
Registrar office is doubtfur ; that there is no expranation why the other
two sons and daughter were deprived ; that it is also not known in whose
custody the will was and it came out after I vz year; that Registrar pw_S

stated that it is necessary to give certificate about the mental condition of
the executant if he is an old person ; that the witnesses examined on
behalf of Upendra Nath Das, the pedtioner are not corroborating each
other.
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During cross he stated that his father used to stay
with his younger brother Rajendra Kr Das ; that rris mother used to stay
with his sister Jayashree Das ; that his father was working with ASEB ;
that the plaintiff is running a shop ; that he has not produced any medical
document about his father's alzheimer ailment ; that he has not produced

any document about the age or signature of his father ; that he don,t
know if his mother and sister has admitted the WILL ; that his father
could sign in Assamese ; thar it is mentioned in Ext 1 (WILL) that the

testator has signed after knowing the contents therein.

From the discussion of above evidence, it is seen

that late Kartick ch Das who expired on 12.02.2013 executed a

registered WILL before the Sub-Registrar, Bongaigaon six years before

his death on 25.09.2006. Ext 1 is the said wlLL registered vide no. 17

dated 25.08.2006. Ext 1 (1) and Ext 1(2) are the signarures of the resraror

and Ext 1(3) to Ext 1(5) are the signatures of the wirnesses. vide said

WILL a plot of land measuring 1 Katha 17.5 lechas covered by dag no.

2375 (old)/ 11Bo (new) and patta no. 1011 (old)/ 962(new) under

Bongaigaon Revenue circle and situated at Bongaigaon town was

bequeathed to the petitioner Sri upendra Nath Das, who is youngest son

of his deceased father Kartick Ch Das. T'he wILL was in the custody of
Sri Ram Mohan Das, PW 2 and it was handed over to the petitioner by

PW 2 on the last part of August, 2014 after about 11 months of the death

of the petitioner's father on 25.0g.2006.

As per PW 2 the testator Kartick Ch Das was in
sound mind and body at the time of the execution of the wILL and

executed the wILL before the sub-Registrar, Bongaigaon in presence of
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him and other witnesses and that he could not hand over rhc WILL at the

time of death of Kartick ch Das as because during that rime he was for
about 14 months in Bombay for the treatment of his uncle. pw 4

(advocate, Motiur Rahman) prepared the wILL as instructed to him by

Kartick ch Das and thereafter got rhe same registered on 25.0g.2006. As
per PW 4 also Kartick ch Das was physically and mentally sound and

even at the age of B0 years he used ro ride bicycle. Ext 1(7) is his

signature.

PW 5, the Sub-Registrar, Bongaigaon proved the

execution of the WILL, i.e Ext 1 on 25.0g.2006 before the office of the

sub-Registrar ar Bongaigaon and Ext 1(6) is the signarure of Sri Ronbir

Barman, the then Sub-Registral Bongaigaon.

Tl-re respondent no.1 is the wife (since deceased) of

late Kartick ch Das and respondent no.4, Smti Jayashree Das is the

daughter of late Kartick ch Das. They have filed a joint written

statement stating about the sound health of mind and body of their

husband/father ar rhe time of execution of the wlLL on 25.09.2006.

They stated of the WILL being genuine and that the petitioner is entirled

for the Letter of Adminisrration.

The respondent no.2 and respondent no.3 are the

brother of the petitioner and they in their written statement inter-alia

stated that their father was illiterate and not in sound, health, mind and

body and bed ridden and tl're petitioner prepared the wILL on his own

and forcefully without the knowledge of the testator obtained the

signature.
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The respondent no.2 (pradip Kr Das) adduced

evidence as DW 1 and reiterated that his father was illiterate and could

not sign ; that his father was a alzheimer patient ; that no family
members were present at the time of execution of the wlLL ; that no

certificate of mental health condition of the testator was mentioned in the

WILL and that no medical certificate procluced about the fitness of their
father at the time of execurion of the WILL.

DW 1 in his evidence deposed that no reason has

been mentioned in the WILL as to why the other sons and daughters are

deprived. Perusal of the WILL (Ext 1) reflects that an averment is made

therein that the testator's son pradip Kr Das and Rajenclra Kr Das i.e

respondent no.2 and 3 and both are being in service and upendra Nath

Das, the petitioner, has no source of incorne. It is also mentioned therein

that the testator was satisfied and pleased with his younger son who takes

care of him and looks after his property. It is mentioned therein that the

testator has given articles and ornaments during the marriage of his

daughter and he is fuily satisfied for which the testator is not bequeathing

any property from the schedule property mentioned in the wlLL.

The respondent no. 3 in his written statement stated

that his deceased father was not only the owner of the land measuring 1

katha 17.5 lechas as mentioned in the wlLL but also owned and

possessed another piot of land measuring 1 bigha 3 kathas 1 lecha

covered by dag no. 46 of Periodic Patta no. 1132 under Bongaigaon

Revenue circle and situated at Bongaigaon town and the same creates a

suspicion in respect of the execution of the WILL. He also alleged the

wlLL to be forged document. The other ground of suspicion raised by
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the respondent no.2 and 3 is that the testator alongwith his wife stayed

with the respondent no.3 and without his knowledge the wILL was

executed. Another ground raised was that pw 2 did not reveal about the

WILL for about a year after the death of their father.

The evidence of respondent no.2 as DW 1 reveals

that he was retired Government employee and that his respondent no.3,

brother was working with ASEB and that his petitioner brother was not

doing any job and presently running a shop. He has not produced any

medical certificate to substantiate his plea of his father being an

alzheimer patient. He stated that he was not aware that his mother and

sister admitted the wlLL in their written statement. He stated that he

purchased a flat at Guwahati and for registration of the same he had been

in sub-Registrar office and for registrarion of any document the

executant has to go to the Sub-Registrar office. He stated that his father

used to sign in Assamese. He also stated that in Ext 1 it is mentioned that

the tesrator knowing the contents of the WILL has signed it.

From the evidence of DW 2, the objection taken by

him in the written statement that their father was illiterate and could not

sign stands disproved, as because DW 1 stated that his father used to sign

in Assamese and in Ext 1 it is mentionecl that the testator lras signed after

knowing the contents thcrcin. The testator's signature is in Assamese.

The other plea of the respondent r-ro.2 and 3 that their father was aged and

not in sound health of mind and bed ridden also stands disproved as

because Dw 1 did not produce any medical certificate to prove his

contention that his father was suffering from alzheimer and that pw S

deposed of sound health of mind and body of the testator and that the

t)
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testator went to the office of the sub-Registrar to execute the wILL.
Further more, the wife and daughter of the testator, i.e respondent no.1
and 4 has admitted the execution of the WILL by their husband/father in
sound health of mind and body. The ground of suspicion, as raised by
the respondent no.2 and 3 that the testator has deprived them of the
schedule property also don't hold grouncl as because in the wILL the
reason for not giving that property to then-r has been explajned and that as
per respondent no.3 his father was not possessing 1 K 17.s L (schedule
property) but also 1 bigha 3 kathas 1 lecha. Being so, the testator has
not deprived his other legal heirs of the property to be left behind by him
after his death.

The deprivation of the naturar heirs by the testatrix
should not raise any suspicion, because the whole iclea behind the
execution of the WILL is to interfere with the normal 1ine of succession.

So natural heirs would be debarred in every case of WILL ; of course, it
may be that in some cases they are fully debarred and others only
partially. Reference on this point is made to the judgment of the Hon,ble
supreme court in the case of Robindra Nath Mukherjee and another vs
Panchanan Bonerjee and others reported in AIR lggs sc L6B4 = (lggs)
4 SCC 459.

In case where a WILL is registered and Sub_

Registrar certifies, as in the instant case, that the same has been read over
to the execuror and the restator has signed the wILL, the allegation that
the witnesses to the document are interested iooses significance.

The Hon'ble Supreme Court in the case of
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Madhukor D. Shende vs Tarabai Aba shedage reporred in AIR 2002 sc
637 = (2002) 2 scc BS. In para B and g of the judgment summarily held
AS:

" B. The requirement of proof of a will is the same as
any other document excepting that the evidence tendered in proof of a
will should additionally satisfy the requiremenr of section 63 of the
Indian succession Act, 1g25 and Section 68 of the Indian Evidence Act,
7872. If after considering the matter before it, that is, the facts and
circumstances as emanating from the materials available on record of a
given case the court either berieves that the wiil was duly executed by
the testator or considers the existence of such fact so probable that any
prudent person ought, under the circumstances of that particuiar case, to
act upon the supposition that the wiil was crr-rly executed by the testator,
then the factum of execution of will shall be said to have been proved.
The delicate structure of proof framed by a judicially trained mind cannot
stand on week foundation nor survive any inhere defects therein but at
the same time ought not to be permitted to be demolishecr by wayward
pelting of stones of suspicion and supposition by wayfarers and
waylayers. The iaw of evidence does not permit conjecture or suspicion
having the place of legal proof nor permit them to demolish a fact
otherwise proved by legal and convincing evidence. well founded
suspicion may be a ground for closer scrutiny of evidence but suspicion
alone cannot form the foundation of a judicial verdict-positive or
negative."

PW 5 (Sub-Regisrrar) has produced the Book No. III
vol-I of 2010 as Exr 3 in respecr of execurion of the will and Ext 3(1) as
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the relevant entry, which is the contents of the wi[. Ext 4 is the LTI

Register. Ext  (1) is the signature of testator Kalita Chandra Das against

the LTI and Ext a(2) is the signature of identifier Barada Karita.

In the instant case the testator was a person with

physical sound of health and body wenr to the sub-Registrar office,

Bongaigaon and executed the will, i.e Ext 1. It was duly artested by two

witnesses in compliance of section 63 of the Indian Succession Act and

in compliance of section 68 of the Evident Act, the anested witnesses

have adduced evidence before the court that the testator having

understood the contents of the will put his signature on the will before

the sub-Registrar, Bongaigaon in their presence. The execution of the

Will is admitted by the wife (since deceased) and daughter of the testator.

The reason for executing the will is also mentioned therein, as

mentioned above.

The respondent no.2 and 3 though raised question of

sound health of their father did not adduce any evidence to prove the

same.

In view of the above, it is found that the Will was

duly executed by the testator Kartick chandra Das in his sound health,

mind and body in presence of the witnesses before the sub-Registrar

office, Bongaigaon in favour of the petitioner. Hence, the petitioner is

entitled for the Letters of Adminisrrarion of the will, as prayed for.

The issue no.2 and 3 are answered accordingly.
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ORDER

In the result, the petition filed by the petitioner

praying for grant of Letters of Administration of the Will is allowed. Let

Letters of Administration of the Will be issued in favour of the petitioner

with regard to the properties mentioned in the schedule of the will,
which is marked as Ext-1 on payment of requisite Court fecs.

12. Given under my hand and the seal of this Court on

this 14'h day of August, 2019.

ond corrected by me,

l
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