
HEADING OF JUDGMENT ON APPEAL

IN  THE COURT OF THE SESSIONS JUDGE, BONGAIGAON.

CRIMINAL APPEAL NO. 16(1)/2014
       (Under Section 374(3) Cr.P.C)

1. Mohibul Hussain                            .......Appellant. 
                     

   -Vs-

1. State of Assam           
2. Sri Ratneswar Choudhury          

           ........Respondents.

Present : Smt. I. Barman, AJS
                    Sessions Judge,
                                           Bongaigaon.

APPEARANCE :-  

For the Appellant : Mr. S.N. Brahma Choudhury, 
  Advocate

For the Respondent No. 1 : Mrs. J. Barua, P.P.

For the Respondent No. 2 : Mr. P. Baidya

Date of Argument :  02.08.16, 16.08.16

Date of Judgment :  30.08.2016

J   U   D   G   M   E   N   T

1. The  instant  appeal  is  directed  against  the  judgment  and 

order dated 21.02.2014 passed by the learned Additional Chief Judicial 

Magistrate,  Bongaigaon,  in  C.R.  Case  No.  179/2012  convicting  the 

accused/appellant under Section 406 IPC and sentencing him to undergo 

S.I. for 3 (three) months and to pay a fine of Rs. 1000/- in default, S.I. for 

1 (one) day u/s 406 IPC.
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2. The informant Sri Ratneswar Choudhury, filing a complaint 

on 05.07.12 before  the  learned Chief  Judicial  Magistrate,  Bongaigaon 

against the accused/appellant alleged that he is the registered owner of 

vehicle  bearing No. AS-19C-1395 (Tata Winger) and on 30.06.09 the 

accused/appellant  entered into an agreement  with the  complainant  for 

plying the said vehicle on rent for one year on condition that the accused 

would deposit an amount of Rs. 22,000/- per month on his bank account 

as rent of the vehicle. But the accused did not deposit any money in the 

bank account of the complainant. Though he asked the accused several 

times to deposit the rent amount in his bank account but in vain.  As such 

for one year the rent accrued upto Rs. 2,64,000/-. Finding no alternative, 

the  complainant  sent  legal  notice  to  the  accused on  05.07.11 and  on 

26.07.11 and brought back the  vehicle from the accused.  It  is  further 

alleged  that  on  04.07.12  the  accused  came  to  the  house  of  the 

complainant  and told that  he  would  take back the  vehicle.  When the 

complainant asked the accused for payment of the remaining amount,  he 

assaulted  the  complainant  and  scolded  him.  Hence,  he  lodged  the 

complaint. 

3. On receipt  of  the  complaint,  C.R.  Case  No.  179/12 was 

registered  and  made  over  the  case  to  the  learned  Additional  Chief 

Judicial  Magistrate,  Bongaigaon  for  trial.  The  Ld.  trial  Court  after 

perusing the complaint and deposition of the complainant U/S 200 CrPC 

and  one  witness  u/s  202  CrPC,  took  cognizance  of  the  case  U/S 

406/420/506  IPC  against  the  accused  person  and  issued  summon 

accordingly. On appearance of the accused, evidence before charge was 

recorded and finding prima facie case, charge U/S 406/420/506 IPC was 

read over and explained to the accused to which he pleaded not guilty 
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and claimed to be tried. 

          

4. In course of trial, the prosecution side examined as many as 

5 (five) witnesses. In statement recorded under Section 313 CrPC, the 

accused  person  denied  all  the  allegations  leveled  against  him  and 

examined none.

5. After  hearing  the  argument  for  the  parties,  the  learned 

Additional Chief Judicial Magistrate, Bongaigaon delivered the judgment 

and order dtd. 21.02.2014 and convicted the accused/appellants as stated 

above.

                              

6. Being highly aggrieved by and dis-satisfied with the above 

Judgment  and  Order  dated  21.02.2014  passed  by  learned  Additional 

Chief  Judicial  Magistrate,  Bongaigaon  in  C.R.  Case  No.  179/12  U/S 

406/420/506 of the IPC, the present appellant has preferred this appeal 

on  the  ground  that  the  learned  trial  Court  erred  in  law  in  taking 

cognizance  of  the  case  against  accused/appellant  as  there  was  civil 

contract as per agreement Ext.1 and Para No. 8 of Ext.1 provides for 

Specific  Performance  of  Contract  by  any  of  the  parties  in  case  of 

violation by any of the parties, that no proper charge was framed u/s 406 

IPC against the accused-appellant, that the learned court below has erred 

in  law by opined without  proper  appreciation of  the  evidence  and as 

such, the conviction and sentence is liable to be set aside. 

                               

7. I have heard the learned counsel appearing for the accused/ 

appellants as well as for the respondent. I have also gone through the 

memo of  appeal,  the  entire  trial  Court  case  record  and the  impugned 
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judgment and order.

                    

Now the point for decision before me is:

8. Whether the impugned judgment and order of conviction 

passed by the learned Additional Chief Judicial Magistrate, Bongaigaon 

in C.R. Case No. 179/12 suffers from any illegality or infirmity ?

DISCUSSION, DECISION AND REASONS THEREOF:

9. During hearing of the appeal, the learned counsel Mr. S.N. 

Brahma Choudhury for the appellant submits before me that the learned 

Court below committed great error of law while passing the impugned 

judgment and order of conviction in as much as the evidence on record 

do not warrant conviction of the accused/appellant U/S 406 IPC and as 

such, the conviction and sentence of the accused/appellants being bad in 

law is liable to be set aside. 

10. With  the  above submissions,  the  learned counsel  for  the 

accused/appellants,  prays  for  allowing  the  appeal  and  set  aside  the 

impugned judgment and order of conviction dated 21.02.2014 passed by 

the  learned  Additional  Chief  Judicial  Magistrate,  Bongaigaon in  C.R. 

Case No. 179/12 convicting the accused/appellant as stated above. 

11. Forcefully  resisting  the  submission  made  by  the  learned 

counsel for the appellant, the learned P.P. for the State submits that the 

learned Court below after full application of his judicial mind and after 

carefully considering the evidence and materials before him find that the 

prosecution  has  proved the  charge  U/S 406 IPC against  the  accused/ 

appellant  beyond  all  reasonable  doubt  and  therefore,  she  has  rightly 
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passed  the  impugned  judgment  and  order  of  conviction  in 

conformity with law and the same need not be interfered with by this 

Appellate Court.

12. Further  submission  of  the  learned  counsel  for  the 

respondent is that the standard of proof and rebuttal by the accused must 

be by cogent evidence and in the present case, the prosecution by cogent 

and reliable evidence having been able to prove the allegation of criminal 

breach of trust by not paying the agreed rent amount and hence, no error 

or illegality has been committed by the learned Trial Court below while 

passing the impugned judgment and order of conviction. Hence, prays 

for dismissing this Criminal Appeal and affirm the impugned judgment 

and order of conviction recorded by the learned Court below.

13. I have given my anxious and thoughtful  consideration as 

regards to the rival contentions raised by the learned counsel for both 

sides. I have also perused the impugned judgment and order passed by 

the  learned  Additional  Chief  Judicial  Magistrate,  Bongaigaon in  C.R. 

Case  No.  179/12  and  the  materials  available  in  the  record.  For 

appreciating the rival contentions, let us now travel through the evidence 

and  materials  so  far  the  prosecution  brought  on  record  to  prove  the 

charge against the accused/appellant.           

14. PW  1  Ratneswar  Choudhury,  the  complainant  in  his 

evidence deposed that on 30.06.09 he entered into an agreement with the 

accused that for one year the accused would ply his vehicle bearing No. 

AS-19/C-1395  (Tata  Winger)  on  rent  of  Rs.  22,000/-  per  month.  He 

proved  the  agreement  as  Ext.1,  his  signature  as  Ext.  1(1)  and  the 
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signature of the accused as Ext.1(2). He further stated that the agreement 

was executed in presence of witness Keshob Barman. But as per terms of 

the  agreement  the  accused  had  not  paid  the  rentals  of  the  vehicle 

amounting to Rs. 22,000/- per month which comes to Rs. 2,64,000/- as 

rent for one year. Thereafter the complainant's brother found the accused 

plying  their  vehicle  at  Guwahati.  His  elder  brother  also  noticed  the 

chassis of the vehicle bended due to an accident. Then the accused left 

the  vehicle  in  his  elder  brother's  house.  Thereafter  not  finding  the 

accused,  he  issued legal  notice  to  the  accused twice on 05.07.11 and 

26.7.11 vide Ext. 2 and 3 but the accused did not response to it. Then on 

04.07.12 the accused came to their house and again expressed his desire 

to take the vehicle on rent and when the complainant asked him for the 

money due to him, then the accused picked up a quarrel with him. On 

raising alarm, the accused fled away. During cross,  he stated that  the 

agreement was executed with the accused on 30.06.09. After execution of 

the agreement the vehicle was taken by the accused. He plied the vehicle 

on the Nagaon - Guwahati route. He further stated that as the accused 

had not paid the rent, hence they brought back the vehicle. He stated that 

he did not know if his brother had taken Rs. 20,000/- from the accused as 

rental amount. He stated that once he went to Guwahati to have a look at 

the vehicle and found the same in damaged condition. 

15. PW  2  Keshob  Adhikary  @  Barman  deposed  that  after 

execution of the agreement on 30.06.09, he along with the accused and 

Bhaben Choudhury the brother of PW 1 went to the house of the accused 

situated at Nagaon to deliver the vehicle. He stated that he knew that the 

accused  had  not  paid  the  monthly  rental  of  Rs.  22,000/-  to  the 

complainant and there was an outstanding amount to be paid to PW 1 for 
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which legal notice was sent to the accused twice but the accused did not 

bother to contact  the PW 1 and thereafter  the  case  was filed.  During 

cross, he stated that at the time of execution of the agreement between 

the accused and PW 1, he was present.

16. PW 3 Bhaben Choudhury the elder brother of the informant 

deposed that  in  his  presence  by  executing  an  agreement  on  30.06.09 

with PW 1, the accused agreed to ply the vehicle of PW 1 on condition to 

pay rent of Rs. 22,000/- per month to the PW 1 in his bank account but 

the accused did not pay the rent and thereby violated the condition of the 

agreement. Thereafter PW 1 had sent legal notice to the accused. Later 

on he heard that the accused caused damage of the vehicle and regarding 

that, there was a scuffle. During cross, he stated that he along with PW 2 

went with the accused to deliver the vehicle in the destination of  the 

accused that is Nagaon

17. PW 4 Ramani  Mohan Choudhury  another  brother  of  the 

complainant deposed that the accused entered into an agreement with PW 

1 to ply his vehicle for one year on rent of Rs. 22,000/- per month. But as 

per terms of the agreement, the accused had not paid the rent and hence 

legal notice was sent to the accused on 05.07.11 and 26.07.11 but the 

accused had not  responded.  Thereafter  one day he found the  accused 

plying  the  vehicle  in  Guwahati.  He  noticed  that  the  vehicle  met  an 

accident and chassis of the vehicle got bended. Then he brought back the 

vehicle from the accused and repaired the same in garage. But thereafter 

again  on  04.07.12  the  accused  approached  the  complainant  for  the 

vehicle  but  when the  complainant  asked for  the  rent  due  to  him,  the 

accused had beaten  the  complainant  and fled  away.  During  cross,  he 
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stated that he got introduced with the accused at Khanapara Winger stand 

and then he proposed the accused to ply their Winger and sent him to the 

complainant  for  executing  an  agreement.  He  stated  that  neither  the 

accused paid him Rs.  20,000/-  as  rent  nor  expended Rs.  30,000/-  for 

repairing the vehicle. Defence pleaded that on 07.09.09 their vehicle met 

with an accident  and thereafter  he  brought  back the vehicle from the 

accused and did not return back to the accused. He further stated that as 

the accused had not paid up the rent hence this case was filed against the 

accused. 

18. PW  5  Nur  Rahman  Ahmed  the  scribe  of  the  deed  of 

agreement  deposed  that  he  had  written  the  deed  of  agreement  on 

30.06.09 executed by the complainant PW 1 and the accused and as per 

terms of the agreement the PW 1 would give his Tata Winger vehicle on 

rent to the accused on a monthly rental of Rs. 22,000/- and the amount 

would be deposited in the bank account of the PW 1. Later on, he came 

to know that the accused had not paid the rent to the PW 1. 

  

19. In this  case,  the  learned Addl.  Chief  Judicial  Magistrate, 

Bongaigaon  convicted  the  accused  u/s  406  IPC  for  committing  the 

offence of criminal breach of trust.

20. In  “Criminal  breach  of  trust”,  an  accused  comes  into 

possession of a property or acquires dominion over a property honestly 

and  bonafide,  but  he  develops  dishonest  intention  subsequent  to  the 

taking  possession  of,  or  subsequent  to  having  acquired  the  dominion 

over,  the  property  and,  having developed such dishonest  intention,  he 

dishonestly misappropriated or converts to his own use the property or 
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dishonestly uses or dispose of the property in violation of any direction 

of law prescribing the mode in which such trust is to be discharged, or of 

any  legal  contract,  express  or  implied,  which  he  has  made  touching 

discharge of such trust or willfully suffers any other person so to do.

21. Thus  in  criminal  breach  of  trust,  the  intention  of  the 

accused cannot be dishonest or malafide at the time when he comes into 

possession  of  the  property  or  comes  to  acquire  dominion  over  the 

property, the accused develops dishonest intention and actuated by such 

mens rea, he converts to his own use of property or dishonestly uses or 

dispose of the property in violation of any direction of law prescribing 

the mode in which such trust is to be discharged, or of any legal contract, 

express or implied, which he has made touching the discharge of such 

trust, or willfully suffers any other person so to do. 

22. In  this  case  the  learned  trial  Magistrate  acquitted  the 

accused/appellant from the charge U/S 420 IPC holding that evidence of 

the PWs does not disclose the dishonest intention of the accused from the 

very beginning from the commencement of the transaction as the accused 

approached the complaint for the vehicle on rent for the second time on 

04.07.12 and convicted the accused u/s 406 IPC. From the perusal of the 

allegation made in the complaint and the evidence of PWs, it is evident 

that the allegation arose for non payment of rent of the vehicle which the 

accused  took  from  the  complainant  by  executing  an  agreement  dtd. 

30.06.09. 

23. There is nothing on record, to find that the accused at the 

time of initial transaction had any fraudulent or dishonest intention to 
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cheat the complainant. It was plain business transaction based on agreed 

terms and conditions as agreed by the parties. It is not the accused but the 

complainant's brother first approached the accused to ply their vehicle on 

rent  and  to  execute  the  agreement  with  his  brother  complainant/  the 

owner of the vehicle.  It  is  not the case that  the accused disposed the 

vehicle or dishonestly used the vehicle. 

       

24. The crux of the allegation made by the complainant is that 

the accused violated the terms and conditions of the transaction of the 

agreement dtd. 30.06.09 (Ext.1) by not paying the monthly rent and thus 

an amount of Rs. 2,64,000/- was misappropriated. A careful reading of 

the evidence of PW 1 the complainant shows that the accused himself left 

the vehicle in he house of the elder brother of the complainant and as per 

evidence  of  PW  4,  he  brought  back  the  vehicle.  Moreover,  as  per 

condition No. 8 of the agreement dtd. 30.06.09, in case of violation of the 

terms and conditions of the deed of agreement, the aggrieved party shall 

be  entitled for  part/specific performance of  the  contract.  The disputes 

relates to non payment of rent in violation of terms of the agreement 

which is purely a civil dispute. Moreover,  prior to filing the case, the 

complainant's elder brother (PW 4) or the accused himself as stated by 

PW 1, the vehicle was handed over to the complainant. Hence, there is no 

question of misappropriation of the vehicle. 

25. From the above, it can be gathered that the allegation made 

in the complaint as well as evidence adduced by the complainant and his 

witnesses does not disclose that the accused dishonestly misappropriated 

the  vehicle.  Since  the  ingredients  of  offence  U/S  406  IPC  is  found 

missing in the presence case,  I find sufficient merit in this appeal to 

                   Contd----P/11



                                                      :::11:::

interfere with impugned judgment and order of conviction and sentence 

and accordingly, I do so. 

26. In the result, the appeal is allowed. The impugned judgment 

and order dtd. 21.02.2014 passed by the learned Additional Chief Judicial 

Magistrate, Bongaigaon in C.R. No. 179/12 is set aside. The appellant/ 

accused is acquitted accordingly and set at liberty forthwith. 

27. The appellant being on bail, shall remain in force till next 

six months. 

28. Send back the LCR to the learned Court below alongwith a 

copy of this judgment. 

29. Given under my hand and seal of the court on this the 30th 

day of August, 2016 at Bongaigaon. 

                           ( I. Barman )
             Sessions Judge,

    Bongaigaon. 
Dictated and Corrected by me,

           ( I. Barman )
         Sessions Judge,
          Bongaigaon.

         *****


