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J U D G M E N T

1. The  instant  appeal  is  directed  against  the  Order  and 

Judgment dated 10.04.2014 passed by the learned Asstt. Sessions Judge, 

Bongaigaon, in Sessions Case No. 54(M)/2013 convicting the accused/ 

appellant under Section 326/341 IPC and sentencing him to undergo R.I. 

for 2 (two) years and to pay a fine of Rs. 1000/-,  in default,  R.I.  for  

another  1(one)  month  U/S  326 IPC and also  to  undergo S.I.  for  one 

month  and  to  pay  a  fine  of  Rs.  500/-,  in  default,  to  undergo  simple 

imprisonment for 15(fifteen) days u/s 341 IPC. 
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2. The informant Mithu Sheikh by way of the FIR lodged on 

19.04.2011 before the Officer-In-Charge, Manikpur P.S. alleged that on 

18.04.2011 at  about  7.30  PM,  while  his  son  Taher  Ali  was  returning 

home from bazar the accused Akher Ali along with another person way 

laid him on the road at Bashbari and assaulted him with a dagger causing 

grievous injuries on his person. On hearing hullah, Chand Miah reached 

the place of occurrence but then the accused fled away. Thereafter the 

injured was taken to Lower Assam Hospital for treatment.

3. On receipt  of the FIR, the O/C, Manikpur Police Station 

registered the case being Manikpur P.S. Case No. 66/2011 under Section 

341/326/307/34  IPC  and  launched  investigation  of  the  case.  After 

completion  of  the  investigation,  police  laid  charge-sheet  against  the 

present accused/appellant Akher Ali,  Marafat Ali and Baten Ali  under 

Section 341/326/307/34 IPC.  

4. On appearance of the accused persons, necessary copies as 

required U/S 207 of CrPC were furnished to the accused and on perusal 

of police report furnished U/S 173 CrPC and hearing the learned counsel 

for  both  sides,  the  learned Asstt.  Sessions  Judge,  Bongaigaon framed 

charge against the accused persons U/S 341/326/307/34 and the same on 

being read over and explained to the accused persons, they pleaded not 

guilty and claimed to be tried.

5. In course of trial, the prosecution side examined as many as 

many  as  10  (ten)  witnesses  and  also  exhibited  some  documents  in 

support of prosecution allegation while defense did not adduce evidence 

of its own. In statement under Section 313 CrPC, the accused persons 
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denied all the allegations levelled against them.

6. After  hearing  the  argument  for  the  parties,  the  learned 

Asstt.  Sessions  Judge,  Bongaigaon  vide  Judgment  and  order  dtd. 

10.04.2014  convicted  the  accused/appellant  and  acquitted  other  two 

accused Marafat Ali and Baten Ali as stated above.

7. Being highly aggrieved by and dissatisfied with the above 

Judgment and Order dated 10.04.2014, passed by learned Asstt. Sessions 

Judge, Bongaigaon in Sessions Case No. 54(M)/13 U/S 326/341 of the 

IPC,  the  present  appellant  has  preferred  this  appeal  on  the  following 

grounds amongst others that the learned trial Court erred in law while 

passing  the  order  and  judgment;  that  the  learned  trial  Court  has 

committed gross illegality  and irregularity  while passing the  Order  & 

Judgment against the accused person; that the learned Court below has 

failed  to  appreciate  the  facts,  circumstances  and  all  the  evidences  in 

record and came to a wrong decision; that the learned court below has 

failed to apply his judicious mind while passing the Order & Judgment 

and committed total failure of justice in convicting and sentencing the 

accused-appellant  and  that  the  impugned  judgment  and  order  of 

conviction so recorded by the learned trial court being bad in law is liable 

to set aside. 

8. During  hearing  of  the  appeal,  on  several  dates  appellant 

remains absent and the learned counsel of the appellant Mr. Hanif Ali 

also preferred a petition to allow to withdraw Vakalatnama. Hence, Court 

notice was issued to the appellant but he refused to accept the same in 

writing. Therefore, hereby I am going to dispose the appeal on merit. 
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However, I have heard the learned P.P. appearing for the respondent. I 

have also gone through the memo of appeal, the entire trial Court case 

record and the impugned judgment and order.

Now the point for decision before me is:

9. Whether the impugned judgment and order of conviction 

recorded by the learned Asstt. Sessions Judge, Bongaigaon in Sessions 

Case No. 54(M)/13 suffers from any illegality or infirmity ?

DISCUSSION, DECISION AND REASONS THEREOF:

10. During  hearing  the  appeal,  the  learned P.P.  for  the  State 

submits that the learned Court below after full application of his judicial 

mind and after carefully considering the evidence and materials before 

him find that the prosecution has proved the charge U/S 341/326 IPC 

against the accused/ appellant beyond all reasonable doubt and therefore, 

he has rightly passed the impugned judgment and order of conviction in 

conformity with law and the same need not be interfered with by this 

Appellate  Court.  Further  submission  of  the  learned  counsel  for  the 

respondent is that the standard of proof and rebuttal by the accused must 

be by cogent evidence and in the present case, the prosecution by cogent 

and reliable evidence having been able to prove the fact that it  is the 

accused/appellant  who  has  assaulted  the  informant  with  a  stick  and 

hence,  no error  or  illegality  has  been committed by the  learned Trial 

Court  below  while  passing  the  impugned  judgment  and  order  of 

conviction  against  the  accused/appellant.  Hence,  prays  for  dismissing 

this Criminal Appeal and affirm the impugned judgment and order of 

conviction recorded by the learned Court below. I have also perused the 

impugned  judgment  and  order  passed  by  the  learned  Asstt.  Sessions 
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Judge,  Bongaigaon  in  Sessions  Case  No.  54(M)/13 and  the  materials 

available in the record. 

11. Before directing a discussion into the points so raised by 

the accused/appellant in the memo of appeal and the submission of the 

learned counsel for the respondent, it would be in the interest of justice to 

peruse the evidence adduced by the prosecution witnesses.  

12. The PW 1 Mithu Sheikh, the  informant stated that on the 

day of occurrence at 7.30 PM when he was around his house, hearing 

hulla in the Southern side he proceeded forward and saw that his son 

Taher Ali was lying being senseless on the road in injured condition. He 

saw  injury  on  his  left  hand,  back  of  the  head  and  in  the  stomach. 

Thereafter the injured was taken to Lower Assam Hospital wherein he 

was treated for four days. On regaining sense when he asked his  son 

about the incident, he told him that Akher Ali and Marafat had assaulted 

him. On next day he lodged the ejahar. During cross he stated that he had 

not seen the incident. 

13. The  most  vital  witness  PW  2  Taher  Ali,  the  injured 

deposed that  on  18.04.2011 at  about  7.30  PM he  went  to  Kirtanpara 

bazar. After giving cloths to tailor to sew, he entered into cinema hall to 

enjoy movie. Then one Baten Ali came to him inside the hall and gave 

him Rs. 100/- saying that he had to pay Rs. 300/- to his brother Akher 

Ali.  He  also  told  him  that  he  would  pay  the  remaining  Rs.  200/-. 

Thereafter, he along with Baten returned home. On the way at Bashbari 

accused Marafat Ali and Akher Ali way laid him and Akher Ali snatched 

away Rs. 100/- from him. Then Marafat Ali and Akher Ali took him to 
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the road side. Marafat inflicted injury on his left shoulder and head with 

a khukri. Akher assaulted him with Khukri due to which he sustained cut 

injury on his stomach. Hearing his cry, one Chand Miah came there and 

flashed  torch  light  and  then  the  accused  persons  fled  away.  He  told 

Chand  Miah  that  accused  Marafat  and  Akher  assaulted  him.  He  was 

taken to Lower Assam Hospital where he stayed for four days. During 

cross he admitted about land dispute between them and accused Akher 

Ali. According to him, the  night was dark and there was no street light in 

their village.             

                              

14. PW 3 Chand Miah deposed that on the date of occurrence 

at about 7.30 PM after having meal he came out from his house and on 

flashing torch light, he had seen two persons fleeing away. He also found 

one boy lying on the road side sustaining injuries on his left shoulder, 

head and stomach. On being asked, the said boy told him that accused 

Marafat and Akher had assaulted him. The villagers caught Akher and 

also recovered one Khukri from the place of occurrence. On being asked, 

Akher Ali admitted that the khukri belonged to him. The villagers handed 

over the accused Akher to police. During cross he stated that he did not 

implicate accused Marafat before police.  

15. PW 4 Abul Kasem in his evidence stated that he heard that 

Akher attacked Taher. Hearing about the incident he went to the place of 

occurrence but before his arrival, the injured was taken to Hospital for 

treatment. Accused Akher was caught by the villagers and was kept in the 

house of Nur Mahammad. Police apprehended the accused and seized the 

bi-cycle belonging to the injured Taher. Ext. 1 is the seizure list whereini 

Ext.1(1) is his signature. 
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16. PW  5  Md.  Kuddus  Ali  deposed  that  on  the  day  of 

occurrence hearing hullah, he came out of his house and found Taher 

with injury on his head, stomach and hand and blood was oozing out 

from the wounds. He also came to know that Taher was assaulted with a 

piece of wood. Accused Akher was caught by villagers and kept in the 

house of Nur Mahammad and informed police. Police also seized one bi-

cycle and one Khukri (M. Ext.1) and one knife (M. Ext.2) in his presence 

vide seizure list Ext.1 and Ext.2. During cross he stated that they found 

accused Akher near the house of Nur Mahammad. He had not seen any 

weapon with accused Akher. 

17. PW 6 Nuruz Zamal deposed that on the day of occurrence 

at about 7/8 PM hearing hulla he came out and had seen a gathering in 

the  house  of  Nur  Mahammad where  Kuddus  Ali  told  him that  while 

Taher Ali was coming from Bazar accused Akher Ali assaulted him with 

sharp weapon. He also came to know that accused Akher was kept in the 

house of Nur Mahammad. Police came to the place of occurrence and 

took accused to police station. Police also seized one knife, one khukri 

and one bi-cycle. He proved his signature in the seizure list vide Ext.1(3) 

and Ext.2(2). 

18. PW 7 Mamin Ali deposed that on the day of occurrence at 

about 7.30 PM when he was at home, hearing hulla he went to the place 

of occurrence and found Taher Ali lying with injuries on his stomach, 

shoulder  and hand and blood was oozing out from his  body.  He was 

taken  to  the  house  of  Abu  Samad.  On  being  asked,  Taher  told  that 

Marafat and Akher had assaulted him. The injured was taken to hospital. 

The accused Akher was caught by the villagers and was handed over to 
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police. PW 8 Mazid Ali also stated in the same tune with PW 7. 

19. PW 9 Dr. Ameg Tham, the Medical Officer in his evidence 

stated that on 18.04.2011 he examined Taher Ali as indoor patient and 

found multiple cut injuries of scalp, left hand, face, left shoulder with 

avulsion fracture of left shoulder greater tuberosity and age of the injury 

was fresh less than six hours. He opined that the injury was grievous in 

nature.  He  proved  the  medical  report  as  Ext.3  and  his  signature  as 

Ext.3(1). During cross he clarified that injury sustained by the injured 

cannot be caused by fall on hard substance.  

20. PW 10 Sri Kulesh Chakraborty, the Investigating Officer in 

his  evidence  stated  that  on  18.04.2011 at  about  9.15  PM receiving  a 

telephonic information from one Abdul Kuddus, VDP Secretary of No. 4 

Bashbari that a boy has been stabbed by some persons and VDP persons 

apprehended the accused at No. 4 Bashbari, he made the GDE No. 450 

dtd. 18.04.2011. Thereafter he along with his staff rushed to the place of 

occurrence and took the accused in his custody. The injured has already 

been sent to hospital for treatment. The accused was identified as Akher 

Ali  who also sustained injuries.  Hence he brought  the accused to  the 

Manikpur CHC for treatment from where he was referred to Bongaigaon 

Civil  Hospital  for  further treatment.  He recorded the statement of the 

accused  and  also  arrested  the  accused.  He  again  visited  the  place  of 

occurrence, drew sketch map of the P.O., recorded the statement of the 

witnesses,  seized  one  khukri  and big  knife  used  by the  accused vide 

seizure list Ext.2. Ejahar was lodged on 19.04.2011 by Mithu Sheikh. On 

completion  of  investigation  he  submitted  charge-sheet  against  the 

accused Akher Ali, Marafat Ali and Baten Ali U/S 341/326/307/34 IPC. 
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He proved the charge-sheet as Ext.4 and the ejahar as Ext.5.        

21. From the evidence of prosecution witnesses, it is seen that 

as per the evidence of the injured, on the day of incident when he was 

returning home by bi-cycle, accused Akher Ali with accused Marafat Ali 

way laid him and had inflicted him blows with khukri  as  a result  of 

which  injured  Taher  Ali  (PW 2)  sustained injuries  over  his  shoulder, 

backside  of  head  and  stomach  including  fracture  on  his  shoulder. 

Accused/appellant Akher Ali  was caught by the villagers  immediately 

after the occurrence. PW 2 also stated that on raising hue and cry PW 3 

Chand Miya reached there and on flashing torch light, the accused fled 

away therefrom. Corroborating his evidence, PW 3 also stated that after 

taking  meal  he  came  out  from home  and  on  flashing  torchlight  two 

persons fled away and then he had seen a boy lying with injury on his left 

shoulder, back side of scalp and stomach. On being asked, the injured 

implicates accused Akher and Marafat. Then villagers caught Akher and 

finding  a  khukri  at  the  place  of  occurrence,  on  being  asked  Akher 

admitted  his  ownership of  the  khukri.  Medical  evidence (PW 9)  also 

shows that the injured was admitted in hospital on the same day i.e. on 

18.04.2011 and he sustained multiple cut injuries over scalp, left hand, 

face  and  fracture  of  left  shoulder  greater  tuberosity.  So  the  ocular 

evidence is supported by medical evidence. Police also seized the khukri 

a  sharp  cutting  weapon  used  in  the  offence  and  the  bi-cycle  of  the 

injured. PW 5 Kuddus Ali also heard that accused Akher Ali had inflicted 

blows to the injured. Though PW 5 Kuddus Ali the seizure witness in 

evidence stated that he heard that accused Akher gave blows Taher with a 

piece of wood but so far the evidence of PW 6 Nuruz Zamal, hearing 

hulla he came to the place of occurrence when PW 5 Kuddus Ali told 
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him that accused Akher Ali inflicted blow to the injured Taher Ali with a 

sharp cutting weapon. PW 7 Mamin Ali also was reported by the injured 

that accused Akher Ali and Marafat inflicted blows to him. Though as per 

evidene of the PWs, the night was dark but as per version of the injured, 

accused/appellant was their next door neighbour and immediately after 

the incident accused/appellant was caught by the villagers and handed 

over to police which lead credence to the evidence of the injured. During 

cross of the injured, defence did not put a suggestion regarding absence 

of accused Akher Ali in the place of occurrence. FIR was also lodged on 

the very next day morning. From the prosecution evidence, presence and 

participation of the appellant has been firmly established.  The injured 

PW 2 narrated the total  facts  leading to  the  incident in question.  His 

evidence has been found trustworthy and reliable. Land dispute between 

the parties is also admitted by the informant and the injured. So there is 

enmity between the parties which is a double edged weapon.

22. In this case, though the injured implicated another accused 

Marafat Ali but as the PWs have given contradictory statement regarding 

his presence and participation who was also not named in the FIR, the 

learned trial Court acquitted him on benefit of doubt. 

23. From  what  has  been  discussed  above,  I  come  to  the 

irresistible  conclusion  that  the  prosecution  side  established  beyond 

reasonable  doubt  that  accused/appellant  Akher  Ali  inflicted  blows  on 

injured Taher Ali with a khukri (a sharp cutting weapon) in the midway 

by wrongfully restraining him while he was returning home by bi-cycle 

as a result of which he sustained injuries including fracture on shoulder 

caused by sharp cutting weapon. The evidence of the injured has been 
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supported by other PWs on the basic aspect of the case that the appellant 

had caused the injuries sustained by the injured. The evidence of the PWs 

remained  undemolished  on  this  aspect.  It  stands  established  that  the 

accused/appellant Akher Ali wrongfully restrained PW 2 Taher Ali on his 

way towards home by bi-cycle and inflicted blows with a khukri (sharp 

weapon). Fracture injury comes within the purview of seven clause of the 

definition of grievous hurt  u/s 320 IPC and the injury caused was by 

sharp  weapon  (khukri).  So,  in  my  opinion,  the  learned  Court  below 

rightly convicted the appellant u/s 341 IPC for wrongfully restraining the 

injured on his way home and u/s 326 IPC due to inflicting blow by a 

khukri causing grievous injury (fracture) on his left shoulder. As such, I 

am of the considered view that the conviction of the accused/appellant 

u/s 341/326 IPC is justified and the same does not warrant interference 

by this Court.  

24. Considering the entire facts and circumstances of the case, 

gravity of the offence and in view of overwhelming evidence on record, I 

unhesitatingly  come  to  the  conclusion  that  the  impugned  judgment 

passed by the learned trial Court suffers no infirmity and illegality and as 

such,  the  impugned  judgment  and  order  of  conviction  under  section 

341/326 IPC is hereby affirmed. Considering the nature and number of 

injuries  which  includes  multiple  cut  injuries  over  scalp  and  avulsion 

fracture of left shoulder for which he had to admit in hospital and also 

considering  the  conduct  of  the  accused/appellant,  I  refrain  from 

interfering into the sentences recorded by the learned trial Court.

25. In result, appeal is dismissed having devoid of merit. The 

impugned judgment and order of conviction and sentence passed by the 
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learned trial Court is hereby upheld. 

26. Send down the LCR along with a copy of the judgment to 

the learned trial Court forthwith. 

27. Given under my hand and seal of the court on this the 21st 

day of November, 2016 at Bongaigaon. 

                           ( I. Barman )
             Sessions Judge,

    Bongaigaon. 
Dictated and Corrected by me,

           ( I. Barman )
         Sessions Judge,
          Bongaigaon.

                    *****


