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J   U   D   G   M   E   N   T

1. The  instant  appeal  is  directed  against  the  judgment  and 

order dated 10.06.2011 passed by the learned Chief Judicial Magistrate, 

Bongaigaon, in G.R. Case No. 646/08 convicting the accused/appellant 

under Section 498(A) IPC and sentencing him to undergo S.I. for 6 (six) 

months and to pay a fine of Rs. 500/- in default, S.I. for 1 month for 

commission of offence under Section 498(A) IPC.

2. The  informant  Minara  Begum,  filing  a  complaint  on 

24.07.08  before  the  learned  Chief  Judicial  Magistrate,  Bongaigaon 

against the appellant and his parents namely Khabir Ahmed and Hasina 

Begum  alleged  that  the  accused  Jonab  Ali  Ahmed  had  abducted  the 

informant and got married her. After their marriage they led conjugal life 
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and out  of  their  wedlock a  male  child  was  born.  But  since  after  the 

marriage the accused husband under the instruction of his parents Khabir 

Ahmed and Hasina Begum assaulted her without any reason and asked 

her  to  bring  money  from her  parental  house  and on refusal  to  bring 

money, the husband-accused abused her with filthy words and had beaten 

her in presence of Nurbhanu Begum and Nur Mohammad Ali. Thereafter 

the accused husband threatened not to lead conjugal life with her if she 

would not bring the demanded money from her mother. On that day at 

about 8.00 PM the accused Hasina Begum pressing her neck threatened 

that if she would not bring the demanded money from her mother she 

would be driven out of matrimonial home and also torn out her wearing 

apparel. Thereafter the husband accused person married another woman 

namely Rafija Khatun and since after second marriage he used to torture 

her. He even not provided food to her and lastly on 19.07.2008 at 08.00 

AM  while  the  informant  was  working,  her  accused/appellant  on 

instruction of his father Khabiruddin Ahmed asked her again to bring 

money from her mother but on refusing, the accused by holding her hair 

fell her down on the ground and sitting over her chest pressed her neck 

and also gave blows on her face and chest. However, seeing the incident, 

Abahan Ali rescued her. Hence, she lodged the complaint. 

3. On receipt of the complaint, the same was forwarded to the 

O/C, Bongaigaon for registering a case. Accordingly, Bongaigaon P.S. 

Case No.  462/08 U/S 498(A) IPC was registered against  the  accused 

Jonab Ali Ahmed, Khabir Ahmed and Hasina Begum and investigated the 

case. After completion of the investigation, the Investigating Officer laid 

charge-sheet  against  the  present  accused/  appellant  Jonab Ali  Ahmed, 

Khabiruddin Ahmed and Hasina Begum under Section 498(A) IPC.  
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4. On appearance of the accused person, necessary copies as 

required U/S 207 of CrPC were furnished to the accused and on perusal 

of police report furnished U/S 173 CrPC and hearing the learned counsel 

for both sides, having find a prima facie case, the learned Chief Judicial 

Magistrate, Bongaigaon framed charge against the accused persons U/S 

498(A)  IPC  and  the  same  on  being  read  over  and  explained  to  the 

accused, they pleaded not guilty and claimed to be tried.

5. In course of trial, the prosecution side examined as many as 

6 (six)  witnesses.  In  statement recorded under Section 313 CrPC,  the 

accused  persons  denied  all  the  allegations  leveled  against  them  and 

examined none.

6. After hearing the argument for the parties, the learned CJM, 

Bongaigaon  delivered  the  Judgment  vide  Order  dtd.  10.06.2011  and 

convicted the accused/appellant Jonab Ali as stated above and acquitted 

other two accused Khabiruddin Ahmed and Hasina Begum.

                              

7. Being highly aggrieved by and dis-satisfied with the above 

Judgment  and  Order  dated  10.06.2011,  passed  by  learned  CJM, 

Bongaigaon in G.R. Case No. 646/08 U/S 498(A) of the IPC, the present 

appellant has preferred this appeal on the grounds amongst others that 

the learned trial Court has erred in law and facts and failed to appreciate 

evidence on record and materials point in particular, that the evidence of 

PWs of the prosecution are full of contradictory and irregularities and 

baseless and as such, the conviction and sentence is liable to be set aside.

                                

8. I have heard the learned counsel appearing for the accused/ 
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appellant as well  as for  the respondent.  I  have also gone through the 

memo of  appeal,  the  entire  trial  Court  case  record  and the  impugned 

judgment and order.

Now the point for decision before me is:

9. Whether the impugned judgment and order of conviction 

recorded by the learned Chief Judicial Magistrate, Bongaigaon in G.R. 

Case No. 646/08 suffers from any illegality or infirmity ?

DISCUSSION, DECISION AND REASONS THEREOF:

10. During hearing of the appeal, the learned counsel Mr. M. 

Islam made a very emphatic argument contending that there is nothing in 

the evidence on record as to date, time and manner of alleged torture on 

the victim by the accused and under such circumstances of the case mere 

allegation of demand of dowry and omnibus statement of witnesses of 

such demand should not have been relied upon by the learned trial Court 

and on that ground itself, the conviction and sentence of the accused is 

not tenable. 

11. With  the  above submissions,  the  learned counsel  for  the 

accused/appellant,  prays  for  allowing  the  appeal  and  set  aside  the 

impugned judgment and order of conviction dated 10.06.2011 passed by 

the  learned  Chief  Judicial  Magistrate,  Bongaigaon  in  G.R.  Case  No. 

646/08 convicting the accused/appellant as stated above. 

12. Per contra forcefully resisting the submission made by the 

learned counsel for the appellant, the learned P.P. for the State submits 

that the learned Court below after full application of his judicial mind 
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and after carefully  considering the  evidence and materials  before  him 

find that the prosecution has proved the charge U/S 498(A) IPC against 

the accused/appellant beyond all reasonable doubt and therefore, he has 

rightly  passed  the  impugned  judgment  and  order  of  conviction  in 

conformity with law and the same need not be interfered with by this 

Appellate Court.

13. Further  submission  of  the  learned  counsel  for  the 

respondent is that the standard of proof and rebuttal by the accused must 

be by cogent evidence and in the present case, the prosecution by cogent 

and reliable evidence having been able to prove the allegation of cruelty 

meted to the complainant by the accused/appellant and hence, no error or 

illegality  has  been committed by the  learned Trial  Court  below while 

passing the impugned judgment and order of conviction. Hence, prays 

for dismissing this Criminal Appeal and affirm the impugned judgment 

and order of conviction recorded by the learned Court below.

14. I have given my anxious and thoughtful  consideration as 

regards to the rival contentions raised by the learned counsel for both 

sides. I have also perused the impugned judgment and order passed by 

the  learned  Chief  Judicial  Magistrate,  Bongaigaon  in  G.R.  Case  No. 

646/08 and the materials available in the record. 

15. Prosecution  case  is  that  informant  Minara  Begum  was 

subjected to torture since after some days of marriage by the accused on 

demand of dowry. It  is the fundamental principle of Criminal Law that 

the prosecution is to stand on its own leg. It cannot take the advantage of 

the weakness in the defence story or in the defence version. In a case 
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punishable under section 498(A) IPC, prosecution is to first establish its 

case adducing sufficient evidence that the victim was subjected to cruelty 

as defined in section 498(A) of the IPC. 

16. Before going into the merit of the case, it may be useful to 

highlight the ingredients to be fulfilled for conviction of a person for an 

offence punishable under section 498(A) of IPC. Section 498(A) of the 

IPC was introduced with an object to combat the menace of dowry death 

and harassment to the married woman by the husband and his relatives. 

Section 498(A) of the IPC reads as follows:

“Whoever being the husband or the relative of the husband 

of  a  woman,  subject  such  woman  to  cruelty  shall  be  punished  with 

imprisonment for a term which may extend to three years and shall also 

be liable to fine.”

The term 'cruelty'  for the purpose of section 498(A) IPC 

has been defined in the explanation appended to the section itself. The 

term 'cruelty' means (a) any willful conduct which is of such a nature as 

is likely to drive the woman to commit suicide or to cause grave injury or 

danger to life, limb or health whether mental or physical of the woman; 

or (b) harassment of the woman where such harassment is with a view to 

coercing her or any person related to her to meet any unlawful demand 

for any property or valuable security or on account of failure by her or 

any person related to her to meet such demand. From a plain reading of 

the above provisions,  it  is  clear that  in order to book a person under 

section 498(A) IPC, the prosecution is required to prove that the woman 

is  subjected to  cruelty  to  such degree which is  likely  to  drive  her  to 

commit suicide or to cause grave injury, danger to life, limb or health 
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(whether mental or physical) or harassment with a view to coercing her 

or any person related to her to meet any unlawful demand.

17. Keeping in view of the above provisions of law and upon 

hearing the submissions of  both the parties,  let  me travel  through the 

evidence and materials so far the prosecution brought on record to prove 

the charge against the accused appellant. 

18. PW 1  Musstt.  Minara  Begum  the  informant  as  well  as 

victim  deposed  that  after  solemnization  of  marriage  with  accused/ 

appellant while she was being taken towards her husband's house, her 

father was knocked down by the vehicle driven by the accused as a result 

of which he died. Regarding the said accident, a case was lodged which 

was disposed of on compromise. After that the accused/appellant tortured 

her for some days and then he fled away with the daughter of his paternal 

aunty. She further stated that out of their wedlock two male children were 

born and one of them died in an accident. Later on, the accused came 

home back and thereafter  demanding money  from her  parents'  house 

used to torture her. Her mother-in-law assaulted her and torn up her Sari 

and her father-in-law abused her and thereafter she was driven out from 

her matrimonial home along with her 1 ½ years old son. She proved the 

ejahar as Ext.1. During cross, she stated that while the accused person 

was taking her, her father came running and fell under the vehicle as a 

result of which he died. She admitted that till second marriage, she was 

not  tortured  by  the  accused.  She  stated  that  the  neighbour  had  seen 

torturing her but she did not report her mother about demand of money.

19. PW 2 Nur Mohammad, the brother of the victim deposed 

                               Contd----P/8



                                                      :::8:::

that while he along with his mother came to the house of the accused 

persons, he saw the accused persons torturing the informant. Later on, 

the informant returned to her parental home. Then on being asked, she 

reported  that  the  accused  persons  demanded  money  but  for  non-

fulfillment of demand, they assaulted her and hence out of fear she left 

her  matrimonial  home.  He  further  stated  that  the  accused/appellant 

married another one while she was in his house. During cross, he stated 

that  the  accused person coming to  their  house  demanded money and 

assaulted her in his presence. 

20. PW 3  Noor  Banu  Begum,  the  mother  of  the  informant 

deposed  that  ten  years  back  accused  Jonab  Ali  took  the  informant 

forcibly and then while her husband restrained the accused, he knocked 

her husband by the motor vehicle as a result of which he died. She stated 

that the informant gave birth to two children. While her eldest son was 7 

years and youngest was 1 ½ years old, the accused husband entered into 

second marriage with the daughter of his paternal aunty and since then he 

avoided her. Later on, in an accident the informant's eldest son died. She 

alleged that the accused used to torture her daughter demanding money 

and articles from her.  One day in her presence, the accused appellant 

assaulted  her  with  belt.  Her  father-in-law  and  mother-in-law  also 

assaulted her. As the torture meted to the informant became unbearable, 

hence she left her husband's house with her 1 ½ years child and filed the 

case. 

21. PW 4 Md. Tahil Sk. in his evidence stated that the accused 

Jonab Ali married the informant Minara Begum and out of their wedlock 

two male children were born. During that time the accused  Jonab Ali 

                               Contd----P/9



                                                      :::9:::

married another one. Thereafter Minara with her youngest son used to 

reside in her parental house but he does not know   why the case was  

filed. 

22. PW 5  Saidul  Ahmed  deposed  that  during  conjugal  life, 

Minara fled away from the house of the accused but he does not know 

the reason behind. 

23. PW 6 Dwarendra Ntah Hajowary, the Investigating Officer 

deposed that  on being entrusted to investigate the case, he visited the 

place  of  occurrence,  recorded  the  statement  of  the  witnesses,  got 

recorded the statement of the victim woman u/s 164 CrPC and on his 

transfer S.I. Jibananda Kalita submitted charge-sheet against the accused 

u/s 498(A) IPC. 

24. In the present case, as per evidence of the victim herself, till 

2nd marriage the accused/appellant did not torture her. Her allegation is 

that  demanding  money  the  accused/appellant  tortured  her  and  lastly 

drove her out from her matrimonial home. But admittedly, she did not 

report her mother about demand of money which is unnatural. On the 

other hand, PW 2 the brother of the victim testified that once the accused 

coming  to  their  house  demanded  money  and  had  assaulted  his  elder 

sister/informant  which  is  not  supported  by  informant  and her  mother 

themselves.  PW 4 and PW 5 the  independent witnesses remain silent 

regarding demand of money, article etc. or the alleged torture. There is 

nothing on record as to how much money or what articles, the accused 

demanded. Though the PWs testified that the accused used to assault her 

but they did not state the nature and extent of assault so as to ascertain, if 
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the said assault could be deemed to be a cruelty as defined u/s 498(A) 

IPC.  There  is  nothing  substantive  on  record  that  the  alleged  torture/ 

assault caused even likely to cause grave injury or damage to life, limb or 

health  of  the  victim.  The  uncorroborative  evidence of  the  victim,  her 

mother  and brother do not inspire confidence to believe that the victim 

was treated with cruelty so as to drive her to commit suicide. There is 

also no evidence to show that the victim even sustain any injury due to 

the  torture.  Though  the  PW  3  the  mother  of  the  victim  stated  that 

accused/appellant  once  had  assaulted  her  daughter  with  belt  in  her 

presence but during cross, she stated that she heard from daughter that 

she  was  assaulted  by  demanding  money.  Inflicting  blow with  belt  as 

stated by PW 3 was not supported by the victim herself. Except that the 

victim, her mother and brother failed to narrate as to how and in which 

manner  or  in  which  parts  of  the  body  or  how  frequently  she  was 

assaulted. That apart at no point of time, the victim was required to take 

medical help for such assault, if any. The evidence of PW 2 and PW 3 the 

most natural witness is not corroborated by the victim herself.  A bare 

perusal of the evidence of the victim, her mother and brother makes it 

abundantly clear that the allegation of torture on demand of money are 

general allegations and there is nothing specific as to date, time etc. They 

made an omnibus statement regarding demand and harassment, having 

no particular at all. The word 'torture' without indicating the nature and 

extent of hurt/injury, if any sustained, cannot be sufficient to conclude 

that the alleged conduct of the appellant falls within the definition of 

Section 498 A IPC. 

25. There is no doubt that torture as provides under section 498 

A IPC includes mental torture. The Ld. C.J.M. in the impugned judgment 
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though hold that evidence on record is not sufficient to hold the accused 

person harassed the victim on demand of money but observed that as the 

accused entered into second marriage during subsisting of his marriage 

with the informant amounts to mental cruelty and convicted the accused 

but as discussed above, I find that though the victim (PW 1) stated that 

after entering into second marriage, the accused had assaulted her and 

drove her out from his house along with her child but her brother PW 2 

and mother PW 3 clearly stated that due to torture, she herself left her 

matrimonial  home.  So  they  made  contradictory  version  in  their 

deposition. Moreover, there is no iota of evidence as to how she suffers 

mentally. To attract the ingredient of cruelty as described in section 498 

A IPC, the mental cruelty should be such a nature as is likely to drive the 

woman to commit suicide. But there is no such evidence in the present 

case.

26.  In the given facts and circumstances of the present case, I 

cannot agree with the finding of the learned Trial Court that only entering 

into second marriage is sufficient to hold that the victim was subjected to 

mental cruelty. 

27. Thus after considering all the materials in its entirety and 

having regard to the law and facts as stated above, this court is of the 

view  that  the  learned  Chief  Judicial  Magistrate,  Bongaigaon  has 

committed error or illegality while passing the impugned judgment and 

order  dtd.  10.06.2011  in  G.R.  Case  No.  646/08  holding  the 

accused/appellant  guilty  u/s  498 A IPC and hence said finding of the 

learned Trial Court needs interference by this Appellate Court. 
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28. In the result, Criminal Appeal is allowed on contest. The 

impugned judgment  and  order  dtd.  10.06.2011  passed  by  the  learned 

Chief Judicial Magistrate, Bongaigaon in G.R. Case No. 646/08 is hereby 

set aside. The accused/appellant is acquitted from the offence punishable 

u/s 498 A IPC. He is set at liberty forthwith. The accused/appellant being 

on bail, his bail bond shall remain in force for another six months from 

today. 

29. Send back the LCR with a copy of this  judgment to the 

learned  Court below.  

30. Given under my hand and seal of the court on this the 30th 

day of July, 2016 at Bongaigaon. 

                      ( I. Barman )
        Sessions Judge,
         Bongaigaon. 

Dictated and Corrected by me,

           ( I. Barman )
         Sessions Judge,
          Bongaigaon.

*****


