
HEADING OF JUDGMENT ON APPEAL
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        (Under Section 374(3) Cr.P.C)
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J   U   D   G   M   E   N   T

1. The  instant  appeal  is  directed  against  the  judgment  and 

order dated 15.06.2011 passed by the learned Chief Judicial Magistrate, 

Bongaigaon, in G.R. Case No. 312/09 convicting the accused/appellant 

under Section 498(A) IPC and sentencing him to undergo S.I. for 6 (six) 

months and to pay a fine of Rs. 500/- in default, S.I. for 1 month for 

commission of offence under Section 498(A) IPC.

2. The informant Nurima Khatun, lodging an FIR on 07.06.09 

before the In-Charge, North Bongaigaon P.P. against the accused Sorhab 

Ali and 8 others alleged that on 18.06.2008 the informant got married 
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with  the  accused  person  as  per  Islamic  Shariat  through  registered 

Kabinnama.  At  the  time of  marriage,  a  cash  amount  of  Rs.  63,500/-, 

furniture having value of Rs. 15,000/- and ornaments were given to the 

accused persons as dowry on demand. After marriage she went to the 

house  of  the  accused  person  and  lead  conjugal  life  for  one  month. 

Thereafter  the  accused  persons  again  used  to  torture  her  demanding 

dowry.  However,  the  informant  was  leading  conjugal  life  enduring 

tortures inflicted on her but about four months back of filing the FIR, the 

accused demanding Rs. 1,00,000/- had beaten her and drove out her from 

her matrimonial home regarding which an FIR was lodged. Thereafter 

the accused persons assuring not to torture upon the informant brought 

back  her  to  her  husband's  company.  But  again  the  accused  person 

subjected the informant to cruelty and lastly on 29.05.09 at about 8.00 

AM the accused person demanding Rs. 1,00,000/- as dowry, had beaten 

her  severely  and  ousted  her  from her  matrimonial  home.  Hence,  she 

lodged the ejahar. 

3. On  the  basis  of  the  FIR,  the  In-Charge  of  North 

Bongaigaon  P.P.  made  a  GD  Entry  No.  137  dtd.  07.06.2009  and 

forwarded the FIR to the O/C, Bongaigaon Police Station and himself 

investigated the case. On receipt of the FIR, the O/C, Bongaigaon Police 

Station registered the  case  being Bongaigaon P.S.  Case No.  231/2009 

under  Section  498(A) IPC.  After  completion  of  the  investigation,  the 

Investigating  Officer  laid  charge-sheet  against  the  present  accused/ 

appellant Sorhab Ali under Section 498(A) IPC.  

4. On appearance of the accused person, necessary copies as 
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required U/S 207 of CrPC were furnished to the accused and on perusal 

of police report furnished U/S 173 CrPC and hearing the learned counsel 

for both sides, having find a prima facie case, the learned Chief Judicial 

Magistrate,  Bongaigaon framed charge against the accused Sorhab Ali 

U/S 498(A) IPC and the same on being read over and explained to the 

accused, he pleaded not guilty and claimed to be tried.

5. In course of trial, the prosecution side examined as many as 

5 (five) witnesses. In statement recorded under Section 313 CrPC, the 

accused  person  denied  all  the  allegations  leveled  against  him  and 

examined none.

6. After hearing the argument for the parties, the learned CJM, 

Bongaigaon  delivered  the  Judgment  vide  order  dtd.  15.06.2011  and 

convicted the accused/appellant as stated above.

                              

7. Being highly aggrieved by and dis-satisfied with the above 

Judgment  and  Order  dated  15.06.2011,  passed  by  learned  CJM, 

Bongaigaon in G.R. Case No. 312/09 U/S 498(A) of the IPC, the present 

appellant has preferred this appeal on the grounds amongst others that the 

learned  trial  Court  failed  to  carefully  revolves  the  entire  case  of  the 

prosecution at the time of convicting the accused-appellant and failed to 

closely and dispassionately scrutinize in the light of the other available 

evidence on record, that the learned Court below failed to consider the 

law points  involved in  the case  in  a proper  way and committed total 

failure of justice in convicting and sentencing the accused-appellant and 

as such, the conviction and sentence is liable to be set aside. 
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8. I have heard the learned counsel appearing for the accused/ 

appellant as well  as for  the respondent.  I  have also gone through the 

memo of  appeal,  the  entire  trial  Court  case  record  and the  impugned 

judgment and order.

Now the point for decision before me is:

9. Whether the impugned judgment and order of conviction 

recorded by the learned Chief Judicial Magistrate, Bongaigaon in G.R. 

Case No. 312/09 suffers from any illegality or infirmity ?

DISCUSSION, DECISION AND REASONS THEREOF:

10. During hearing of the appeal, the learned counsel Mr. K. 

Chakraborty made a  very  emphatic  argument  contending that  there  is 

nothing in the evidence on record as to date, time and manner of alleged 

torture on the victim by the accused and under such circumstances of the 

case  mere  allegation  of  demand  of  dowry  and  omnibus  statement  of 

witnesses  of  such  demand  should  not  have  been  relied  upon  by  the 

learned trial Court and on that ground itself, the conviction and sentence 

of the accused is not tenable. 

11. With  the  above submissions,  the  learned counsel  for  the 

accused/appellant,  prays  for  allowing  the  appeal  and  set  aside  the 

impugned judgment and order of conviction dated 15.06.2011 passed by 

the  learned  Chief  Judicial  Magistrate,  Bongaigaon  in  G.R.  Case  No. 

312/2009 convicting the accused/ appellant as stated above. 

12. Per contra forcefully resisting the submission made by the 
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learned counsel for the appellant, the learned P.P. for the State submits 

that the learned Court below after full application of his judicial mind 

and after carefully  considering the  evidence and materials  before  him 

find that the prosecution has proved the charge U/S 498(A) IPC against 

the accused/ appellant beyond all reasonable doubt and therefore, he has 

rightly  passed  the  impugned  judgment  and  order  of  conviction  in 

conformity with law and the same need not be interfered with by this 

Appellate Court.

13. Further  submission  of  the  learned  counsel  for  the 

respondent is that the standard of proof and rebuttal by the accused must 

be by cogent evidence and in the present case, the prosecution by cogent 

and reliable evidence having been able to prove the allegation of cruelty 

meted to the complainant by the accused/appellant and hence, no error or 

illegality  has  been committed by the  learned Trial  Court  below while 

passing the impugned judgment and order of conviction. Hence, prays 

for dismissing this Criminal Appeal and affirm the impugned judgment 

and order of conviction recorded by the learned Court below.

14. I have given my anxious and thoughtful  consideration as 

regards to the rival contentions raised by the learned counsel for both 

sides. I have also perused the impugned judgment and order passed by 

the  learned  Chief  Judicial  Magistrate,  Bongaigaon  in  G.R.  Case  No. 

312/09 and the materials available in the record. 

15. Prosecution  case  is  that  informant  Nurima  Khatun  was 

subjected to torture since after some days of marriage by the accused on 
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demand of dowry. It  is the fundamental principle of Criminal Law that 

the prosecution is to stand on its own leg. It cannot take the advantage of 

the weakness in the defence story or in the defence version. In a case 

punishable under section 498(A) IPC, prosecution is to first establish its 

case adducing sufficient evidence that the victim was subjected to cruelty 

as defined in section 498(A) of the IPC. 

16. Before going into the merit of the case, it may be useful to 

highlight the ingredients to be fulfilled for conviction of a person for an 

offence punishable under section 498(A) of IPC. Section 498(A) of the 

IPC was introduced with an object to combat the menace of dowry death 

and harassment to the married woman by the husband and his relatives. 

Section 498(A) of the IPC reads as follows:

“Whoever being the husband or the relative of the husband 

of  a  woman,  subject  such  woman  to  cruelty  shall  be  punished  with 

imprisonment for a term which may extend to three years and shall also 

be liable to fine.”

The term 'cruelty'  for the purpose of section 498(A) IPC 

has been defined in the explanation appended to the section itself. The 

term 'cruelty' means (a) any willful conduct which is of such a nature as 

is likely to drive the woman to commit suicide or to cause grave injury or 

danger to life, limb or health whether mental or physical of the woman; 

or (b) harassment of the woman where such harassment is with a view to 

coercing her or any person related to her to meet any unlawful demand 

for any property or valuable security or on account of failure by her or 

any person related to her to meet such demand. From a plain reading of 
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the above provisions,  it  is  clear that  in order to book a person under 

section 498(A) IPC, the prosecution is required to prove that the woman 

is  subjected to  cruelty  to  such degree which is  likely  to  drive  her  to 

commit suicide or to cause grave injury, danger to life, limb or health 

(whether mental or physical) or harassment with a view to coercing her 

or any person related to her to meet any unlawful demand.

17. Keeping in view of the above provisions of law and upon 

hearing the submissions of  both the parties,  let  me travel  through the 

evidence and materials so far the prosecution brought on record to prove 

the charge against the accused appellant. 

18. PW 1 Musstt. Nurima Khatun is the informant as well as 

victim of the case. She deposed that on 18.06.2008 she got married with 

the accused as per Islamic Shariat. At the time of marriage, by selling 

land, Rs. 63,500/- for purchasing a Tempo and furniture of Rs. 15,000/- 

was given to the  accused.  But after  four  months  of  the  marriage,  the 

accused person used to torture her demanding Rs. 1,00,000/-. On being 

informed to her father, he did not fulfill the demand. Regarding this in 

the year 2009, she lodged a case in Bijni Court. Subsequently the case 

was settled on compromise and she was taken back to  her  husband's 

society.  But  the  accused  person  again  started  torturing  her.  Once  the 

accused  person  assaulted  her  by  tying  her  mouth  with  gamucha.  In 

another occasion the accused administered her poison and set fire on her 

wearing apparel and thereafter she was driven out from her matrimonial 

home.  She  proved  the  ejahar  as  Ext.1  and  her  signature  as  Ext.1(1). 

During cross, she stated that there are many members in the family of the 
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accused  person  but  after  marriage  she  with  the  accused  resided 

separately.

19. PW 2 Noor Mohammad, the father of the victim deposed 

that in the year 2002, the informant got married with the accused. But 

after some days the accused demanded money out of which he gave Rs. 

63,500/-. Again he gave Rs. 15,000/- to the accused person for furniture. 

After few days the accused person again demanded money as dowry and 

lastly the accused drove out his daughter after assaulting her for non-

payment of money. During cross, he stated that the accused intended to 

administer her poison. 

20. PW 3 Md. Khalilur Rahman deposed that  due to dispute 

between the parties he and one Mukshed Ali were called. On hearing the 

parties, the informant declined to lead conjugal life with the accused to 

which they asked the victim for living separately with the accused but 

later on the accused informed him that the victim was trying to flee away 

to her  parental  house.  During cross  examination  he stated that  as  the 

accused resides in joint family, hence the victim used to have quarrel. 

The victim also informed them that she would not live with the accused 

person. In this regard a Mel was convened at the village wherefrom her 

father took her to his house on the pretext of illness of his wife. 

21. PW 4 Md. Mukshed Ali in his evidence stated that due to 

dispute  between the  parties,  he  and PW 3 were  called to  which they 

advised the accused to reside with the informant separately. Accordingly 

they  lived  separately  for  few  days.  Thereafter  due  to  recurrence  of 
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dispute they were again called. On that day the father of the informant 

along with one Amjad Ali came and intended to take informant back to 

his  house.  They  allowed  the  victim's  father  to  take  her  to  make 

understand her. 

22. PW 5 Paramananda Bora, the Investigating Officer deposed 

that  on 07.06.09 when he was serving as I/C North Bongaigaon P.P., 

receiving  an FIR from one Nurima Khatun, he made the G.D. Entry and 

sent the same to the O/C, Bongaigaon P.S.  for  registering a case and 

himself investigated the case. In course of investigation, he visited the 

place  of  occurrence,  recorded  the  statement  of  the  witnesses  and  on 

conclusion  of  investigation,  submitted  charge  sheet  Ext.2  against  the 

accused under Section 498-A IPC. During cross he confirmed that the 

PW 2 stated before him that an amount of Rs. 15,000/- was given to 

purchase furniture. 

23. In the instant case, the evidence of the victim (PW 1) is that 

an  amount  of  Rs.  63,600/-  and  furniture  valued  at  Rs.  15,000/-  and 

ornaments were given at the time of the marriage but as per the evidence 

of  the  father  (PW 2),  since  after  some days  of  marriage  the  accused 

demanded money for which he paid Rs. 63,500/- and thereafter paid Rs. 

15,000/-  for  furniture.  So,  the  most  natural  and  material  witness 

contradicts as to whether he gave money at the time of marriage or after 

some  days  of  marriage.  Moreover,  according  to  victim,  furniture 

amounting to Rs. 15,000/- were given to her but not Rs. 15,000/- in the 

name of furniture as claimed by her father. Further evidence of PW 1 is 

that after four months of her marriage, the accused used to assault her 
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demanding Rs. 1,00,000/-. But PW 2 did not state how much money the 

accused demanded.  He only stated that after some days of giving Rs. 

15,000/-, the accused again demanded money and for non fulfilling his 

demand, the accused ousted the victim from his house. So, evidence of 

PW  1  and  PW  2  as  to  demand  of  dowry  appears  inconsistent  and 

irreconcilable. On the other hand, though PW 1 & PW 2 testified that the 

accused  used  to  assault  her  there  is  no  specific  evidence  of  physical 

assault except the evidence that once the accused by tying her mouth had 

beaten her and in another occasion she was administered poison and set 

fire  on  her  wearing  apparel.  But  her  father  stated  that  the  accused 

intended to administer the poison. The fact  of setting fire on wearing 

apparel is not alleged by PW 2. If the accused actually set fire on her 

cloths, certainly it would be known by her father and neighbours. But her 

father PW 2 and neighbours PW 3 and PW 4 remain silent in this respect. 

There  is  nothing substantive  on record that  the  alleged torture/assault 

caused or even likely to cause grave injury or damage to life, limb or 

health of the victim. The uncorroborative evidence of PW 1 and PW 2 do 

not inspire confidence to believe that the victim was treated with cruelty 

so  as  to  drive  her  to  commit  suicide.  There  is  no  evidence  that  she 

sustained any injury due to the torture. There is no evidence to show that 

the victim was harassed by the appellant with a view to force her to meet 

any unlawful demand.  

24. The evidence of PW 3 and PW 4, the neighbours of the 

accused is that due to dispute between the accused and the victim, they 

were  called  to  which  they  advised  the  parties  to  reside  separately. 

Moreover, according to them, the father of the victim took back her with
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intent to make understand her but not that the accused ousted her from 

her matrimonial  home as alleged by the victim. They did not make a 

single  whisper  that  the  accused  tortured  the  victim  or  demanded  her 

money or any article. Though an offence against a woman was ordinarily 

taken place within four corners of the matrimonial house and it is quite 

probable that the close neighbours of the accused may not support the 

victim but in the case in hand, the most material witness i.e. father of the 

victim  herself  did  not  corroborate  the  version  of  PW  1  (victim)  as 

discussed above. The father failed to narrate the nature of torture meted 

out to his daughter. There is no evidence on record to show as to how and 

in which manner or in which parts of body or how frequently she was 

assaulted by the appellant. There is also nothing on record to show that 

she had sustained any injury on her person. That apart at no point of 

time, the victim was required to take any medical help for such assault, if 

any. Hence, it  cannot be sufficient to safely conclude that the alleged 

conduct  of  the  accused/appellant falls  within the  definition of 498(A) 

IPC. 

25. Having regard to above discussion and observation, I am of 

the  view  that  the  prosecution  failed  to  substantiate  by  adducing 

consistent,  coherent,  corroborative  and  reconcilable  evidence  that  the 

accused/appellant had treated the victim with such cruelty as defined by 

section 498(A) IPC.  The entire  evidence on record and the  facts  and 

circumstances  lead  to  the  irresistible  conclusion  that  the  prosecution 

failed  to  prove  the  offence  under  section  498(A)  IPC  beyond  all 

reasonable doubt. 
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26. Thus after  considering  all  the  matters  in  its  entirety  and 

having regard to the law and facts as stated above, this Court is of the 

view  that  the  learned  Chief  Judicial  Magistrate,  Bongaigaon  has 

committed error or illegality while passing the impugned judgment and 

order dtd. 15.06.2011 in G.R. Case No. 312/09 convicting the accused/ 

appellant for committing offence punishable u/s 498(A) IPC and hence 

the said finding of the learned Court needs interference by this Appellate 

Court. 

27. The appeal, therefore, is allowed on contest. The judgment 

and  order  dtd.  15.06.2011  passed  by  the  learned  Chief  Judicial 

Magistrate, Bongaigaon in G.R. Case No. 312/09 stands set aside. 

28. Accordingly,  appellant  is  acquitted  of  the  charge  under 

section 498(A) IPC and set at liberty. His bail bond shall remain in force 

till next six months. 

29. Send down the LCR with a copy of this judgment to the 

learned  Court below immediately.  

30. Given under my hand and seal of the court on this the  7th 

day of June, 2016 at Bongaigaon. 

Dictated and Corrected by me,                       
                                                                  ( I. Barman )

                    Sessions Judge,
            Bongaigaon. 

               ( I. Barman )
            Sessions Judge,
              Bongaigaon.


