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CRIMINAL APPEAL NO. 23(2)/2015
        (Under Section 374(3) Cr.P.C)
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3. Ujjwal Das
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Present : Smt. I. Barman, AJS
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For the Appellants : Mr. K. Chakraborty, Advocate

For the Respondent : Mrs. J. Barua, P.P.

Date of Argument :  21.11.2016

Date of Judgment :  05.12.2016

J   U   D   G   M   E   N   T

1. The  instant  appeal  is  directed  against  the  judgment  and 

order  dated  30.04.2015  passed  by  the  learned  Judicial  Magistrate,  1st 

Class, Bongaigaon, in G.R. Case No. 344/2011 convicting the accused/ 

appellants under Section 323 IPC and sentencing them to undergo S.I. for 

3 (three) months u/s 323 IPC.

2. The prosecution case unveils with the FIR dtd. 03.06.2011 
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lodged by Jahanuddin Seikh with the O/C, Bongaigaon P.S. to the effect 

that on the same day at about 1.30 PM when a group of around 200 

people were peacefully protesting democratically against some members 

of Indian National Congress in front of District Library, Girish Barua, 

Fazlur Ahmed, Chandan Dutta, Nrisingha Ray, Ujjwal Das, Illiasuddin 

Sarkar, Manmohan Ray, Dulal Ray, Pradip Ghosh etc. armed with lathi, 

spear etc. attacked them and threatened to kill them as a result of which 

some members of the protesting group namely, Ashraful Hoque, Ejab Ali, 

the informant Jahanuddin, Kobbas Ali Islam, Paresh Nath, Sushil Barua, 

Usan  Ali,  Hasena  Bibi  and  Dilip  Das  sustained  injuries  and  injured 

Ashraful was admitted to Lower Assam Hospital.  

3. On receipt of the FIR, the O/C, Bongaigaon Police Station 

registered the case being Bongaigaon P.S. Case No. 261/11 under Section 

147/148/149/325/506 IPC and launched investigation of the case. After 

completion  of  the  investigation,  the  Investigating  Officer  laid  charge-

sheet against the present accused persons Girish Barua, Fazlur Ahmed, 

Chandan Dutta, Ujjwal Das, Illiasuddin Sarkar, Manmohan Ray, Dulal 

Ray and Pradip Ghosh under Section 147/148/149/325/506 IPC.

4. On appearance of the accused persons, necessary copies as 

required U/S 207 of CrPC were furnished to the accused persons and on 

perusal of police report furnished U/S 173 CrPC and hearing the learned 

counsel  for  both  sides,  having  find  a  prima facie  case,  particulars  of 

offences under Section 147/148/149/325/506 IPC have been read over 

and explained to the accused persons to which they pleaded not guilty 

and claimed to be tried.
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5. In course of trial, the prosecution side examined as many as 

9 (nine) witnesses. In statement recorded under Section 313 CrPC, the 

accused  persons  denied  all  the  allegations  leveled  against  them  and 

examined one witness.

6. After hearing the argument for the parties, the learned  JM, 

1st Class,  Bongaigaon  delivered  the  judgment  dtd.  30.04.2015  and 

convicted the accused/appellants as stated above.

                              

7. Being highly aggrieved by and dis-satisfied with the above 

Judgment and Order dated 30.04.2015 passed by learned JM, 1st Class, 

Bongaigaon in G.R. Case No. 344/11 U/S 323 of the IPC, the present 

appellants have preferred this appeal on the ground that the learned trial 

Court has committed illegality and irregularity while passing the Order 

and Judgment of sentence and conviction; that the learned court below 

without appraising the evidence in its proper perspective convicted the 

accused/appellants; that the learned court below failed to ascertain any 

voluntarily causing hurt as per provision of Section 321 IPC and as such, 

the conviction and sentence is liable to be set aside. 

                               

8. I have heard the learned counsel appearing for the accused/ 

appellants as well as for the respondent. I have also gone through the 

memo of  appeal,  the  entire  trial  Court  case  record  and the  impugned 

judgment and order.

Now the point for decision before me is:

9. Whether the impugned judgment and order of conviction 
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passed by the learned Judicial Magistrate, 1st Class, Bongaigaon in G.R. 

Case No. 344/11 suffers from any illegality or infirmity ?

DISCUSSION, DECISION AND REASONS THEREOF:

10. During hearing of the appeal, the learned counsel Mr. K. 

Chakraborty for the appellants submits before me that the learned Court 

below  committed  great  error  of  law  while  passing  the  impugned 

judgment and order of conviction in as much as the evidence on record 

do not warrant conviction of the accused/appellants U/S 323 IPC and as 

such, the conviction and sentence of the accused/appellants being bad in 

law is liable to be set aside. 

11. With  the  above submissions,  the  learned counsel  for  the 

accused/appellants,  prays  for  allowing  the  appeal  and  set  aside  the 

impugned judgment and order of conviction dated 30.04.2015 passed by 

the learned Judicial Magistrate, 1st Class, Bongaigaon in G.R. Case No. 

344/11 convicting the accused/ appellants as stated above. 

12. Forcefully  resisting  the  submission  made  by  the  learned 

counsel for the appellant, the learned P.P. for the State submits that the 

learned Court below after full application of her judicial mind and after 

carefully considering the evidence and materials before her find that the 

prosecution  has  proved  the  charge  U/S  323  IPC  against  the 

accused/appellants  beyond all  reasonable doubt and therefore,  she has 

rightly  passed  the  impugned  judgment  and  order  of  conviction  in 

conformity with law and the same need not be interfered with by this 

Appellate Court.
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13. Further  submission  of  the  learned  counsel  for  the 

respondent is that the standard of proof and rebuttal by the accused must 

be by cogent evidence and in the present case, the prosecution by cogent 

and  reliable  evidence  having  been  able  to  prove  the  allegation  of 

voluntarily  causing  hurt  to  the  victims  by  blunt  object  by  the 

accused/appellants and hence, no error or illegality has been committed 

by the learned Trial Court below while passing the impugned judgment 

and  order  of  conviction.  Hence,  prays  for  dismissing  this  Criminal 

Appeal  and  affirm  the  impugned  judgment  and  order  of  conviction 

recorded by the learned Court below.

14. I have given my anxious and thoughtful  consideration as 

regards to the rival contentions raised by the learned counsel for both 

sides. I have also perused the impugned judgment and order passed by 

the learned Judicial Magistrate, 1st Class,  Bongaigaon in G.R. Case No. 

344/11 and the  materials  available in  the  record.  For appreciating the 

rival contentions, let us now travel through the evidence and materials so 

far the prosecution brought on record to prove the charge against  the 

accused/appellants. 

15. PW 1 Jahanuddin, the informant in his evidence deposed 

that on 03.06.2011 there was a felicitation programme of Indian National 

Congress  at  District  Library,  Bongaigaon  and  he  reached  there  on 

invitation.  When he  reached there,  some people  were  protesting  with 

slogans such as “Girish Barua Hatao” “Fazlur Ok Batil Korok”. AT this 

Girish Barua and Fazlur chased the protesting persons along with eight to 

10  men  and  the  protesting  congress  workers  dispersed  on  being 
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intimidated.  At  that  time  Girish  Barua  slapped  him  and  someone 

accompanying Girish Barua kicked him on his waist and pushed him as a 

result he fell down in the drain. Girish Barua slapped Ejab Ali also. He 

proved the FIR as Ext-1. During cross he stated that he did not inform the 

matter of assaulting him to MLA Chandan Sarkar or other Congress party 

members.                       

          

16. PW 2 Ejab Ali deposed that on 03.06.2011 the felicitation 

programme of MLA Chandan Sarkar was going on in District Library. 

At around 1.30 PM when he reached there, he saw that accused Girish 

Barua was slapping PW 1. When he was about to leave, a fat boy slapped 

him and he fell  down. Later on,  he came to know that  the man who 

slapped him is accused Ujjal Das. During cross he stated he cannot say 

who told him that the man who slapped him is Ujjal Das. He further 

stated that he is not a Congress party worker and that. According to him, 

there were about three hundred people outside the District Library and he 

cannot say who slapped him. 

17. PW 3 Hiteswar Ray stated that on the day of incident some 

Congress  party  workers  were  protesting  with  slogans such as  “Girish 

Barua go back, Chandan Dutta Go back”. Then Girish Barua snatched a 

flag  from  a  worker  and  assaulted  the  informant  with  it  and  kicked. 

During  cross  he  stated  that  about  300  men assembled in  the  District 

Library.  He  admitted  that  there  were  two  groups  amongst  Congress 

worker - one group was in favour of Chandan Sarkar and another group 

was against him. He (PW 3) belongs to against group of Chandan Sarkar 

and the accused was of other group.    
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18. PW 4 Kanteswar Singha deposed that  on the fateful  day 

when he was gong to Circuit house, then he saw accused Girish Barua 

assaulting Ashraful with a flag. 

19. PW 5 Lakhmimohan Singha stated that on 03.06.2011 he 

was  with  Ashraful  to  give  a  memorandum to  MLA Chandan  Sarkar. 

Ashraful  uttered  the  slogans  “Girish  Barua  Hatao,  Congress  Bachao, 

Chandan Dutta Hatao”. At that time, accused Girish Barua by snatching 

the flag from Ashraful had beaten him. 

20. PW 6 Kupan Chandra Ray stated that accused Girish Barua 

and some other people started snatching flags from the protesters and 

assaulted them as a result of which Ashraful was injured. During cross he 

stated that in the midst of hulla he could not say who assaulted whom.

21. PW 7 the investigating officer submitted charge-sheet. He 

proved the charge-sheet as Ext. 2 and his signature as Ext.2(1).  

22. PW 8 Dr. Kochir Ali Ahmed, the Medical Officer deposed 

that he examined four persons on police requisition on 03.06.2011. On 

examination, he found that Kobas Ali Khan sustained bruise over left 

elbow (3'' x 2''), sprain of left elbow and bruise over left leg (3'' x 2'') and 

injuries were simple, fresh and caused by blunt object. On same day on 

examining Md. Ejab Ali found the following injuries on his person : pain 

over  left  tempero  mandibular  joint  and  heaviness  of  left  ear  with 

diminished hearing which is simple, fresh caused by blunt object. He also 

examined PW 1 Jahanuddin Sheikh who sustained bruise over left fore- 
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arm (2'' x 1'') bluish in colour, muscular pain over left side of face with 

myalgia, abrasion over left waist (3'' x 2''), chest pain, pain over left ear.  

The doctor opined that these injuries were fresh, simple and caused by 

blunt object. 

23. PW 8 examined another injured Paresh Nath and found that 

he sustained abrasion over right arm (3'' x ½''), sprain over right wrist 

joint and pain on right fore-arm caused by blunt object, fresh and simple 

in nature. During cross he stated that the injuries sustained by the injured 

persons may be caused by falling over hard object. 

24. CW 1 Ashraful Hoque deposed that on 03.06.2011 he was 

protesting along with 250 other people outside District  Library where 

felicitation programme of MLA Chandan Sarkar was going on. People 

were protesting with slogans “Girish Barua Hatao, Congress Bachao'. At 

that time accused persons came out of the District Library and Girish 

Barua  started  to  assault  Jahanuddin.  Girish  Barua,  Fazlur  Ahmed, 

Chandan Dutta, Pradip Ghosh and Ujjal Das assaulted him (CW 1) with 

stick and fists and he became senseless. He regained his consciousness at 

Lower Assam Hospital, Bongaigaon. Accused Fazlur asaulted him with 

lathi  and  Girish  Barua  and  other  accused  persons  kicked  him  and 

assaulted him with fists. 

25. CW 2 Dr. Ameng Tham, the Medical Officer deposed that 

on 03.06.2011 victim Ashraful Hoque aged 65 years was brought to the 

hospital in a semi conscious state by one Prabhat Baishnab with alleged 

history of physical assault with sticks and heavy blunt object on head, 
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back and pelvis. He was diagnosed with head injury with multiple soft 

tissue injury of the scalp and back. Patient was discharged on 11.06.11 

with advice of bed rest for one month. He proved the medical report as 

Ext.7  and documents  of  the  hospital  as  Ext.8  to  10.  During  cross  he 

stated that as per Ext.9 indoor registration number is 11660 and as per 

Ext.7 it is shown to be 11600.

       

26. Accused/appellants produced one witness in their defence. 

This  DW 1  Ashwini  Adhikary  stated  on  oath  that  on  03.06.2011  a 

felicitation programme of Chandan Sarkar was held at District Library. 

According to him, there was no problem in the meeting. He could not say 

if any problem arose outside the meeting. Neither he heard about any 

'marpit' nor received any complaint. According to him, in the meeting he 

and Girish Barua were sitting in the dias. He stated that Girish Barua,  

Prabhat Baishnab are leaders of two groups and the informant belongs to 

the group of Prabhat Baishnab. He further stated that there was dispute 

between Girish Barua  and Prabhat  Baishnab regarding candidature  of 

Bongaigaon Legislative Assembly and he guessed that due to political 

rivalry the case was filed. During cross he stated that he did not know 

what happened outside the hall. 

27. The evidence available in record, it reveals that according 

to the informant/one injured, on the day of incident on being invited to 

the felicitation programme of Indian National Congress held at District 

Library when he reached there, some congress workers were protesting 

with slogans “Girish Barua Hatao”, “Fajlurak Batil Karok” but thereafter 

accused Girish Barua and Fajlur accompanied with other 8/10 persons 
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came there and chased the workers who out of afraid fled away. At that 

time accused Girish Barua had slapped him and PW 2 Ejab Ali and some 

one kicked on his waist. According to him, about 200/250 persons were 

present outside the library and except Girish Barua and Fajlur Hoque he 

did not know the name of other accused persons. As per his evidence, he 

was standing in front of a shop which is about 150 metre away from the 

library. Though except Girish Barua and Fajlur Hoque he does not know 

the  names  of  the  other  persons  who attacked him but  in  the  FIR he 

implicated  other  seven  persons.  So  far  the  FIR,  about  200  Congress 

workers including informant were protesting against some members of 

Congress but in evidence he stated that on being invited to felicitation 

programme, he came there while some workers were protesting. Though 

PW 1 stated that accused Girish Barua had slapped him and PW 2 Ejab 

Ali  but contradicting his  statement  PW 2 stated that  one fat  boy had 

slapped him and later on he came to know that the fat boy who slapped 

him was Ujjal Das.Again during cross he stated that he could not say 

who slapped him on his left ear. According to him, there were about 300 

people.  Though  regarding  injury  medical  evidence  corroborated  the 

version  of  PW 2  but  he  (PW 2)  admittedly  could  not  say  amongst 

250/300 people who slapped him. On the other hand, another eyewitness 

PW 3 Hiteswar Ray stated that  PW 1 was with him and at  that  time 

accused Girish Barua snatching flag from the protesters had beaten PW 1 

with the flag which is not supported by PW 1 himself. PW 4 & PW 5 had 

seen assaulting Ashraful (PW 1) by Girish Barua with a flag whereas CW 

1 Ashraful Hoque testified that he was beaten by Fajlur with stick and 

accused Girish, Ujjal Das had gave him fist blow and also kicked him. As 

per medical evidence (CW 2), Ashraful Hoque sustained multiple soft 
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tissue  injury  over  scalp  and  back.  He  did  not  state  specifically  who 

inflicted him over his head and back as about 5 persons had beaten him. 

Further though PW 6 another eyewitness deposed that while he was in 

front of District Library, he had seen that accused Girish Barua along 

with  twenty  person  coming  there  snatched  away  the  flags  who  were 

protesting in front of the Library and started marpit and Girish Barua had 

assaulted Ashraful but in cross he stated that in the commotion he could 

not say who assaulted whom. Two injured Kobbas Ali Khan and Paresh 

Nath were not examined. There is nothing on record to which group they 

belonged.  Prosecution also failed to  explain as to how they sustained 

injuries in the incident. Admittedly there was political rivalry between 

both parties and about 250/300 persons were present there. One injured 

PW 2 and eyewitness PW 6 could not say who assaulted whom. The 

injured person PW 1, PW 2, CW 1 and eyewitness PW 3 to PW 6, gave 

contradictory statement as discussed above and as such, they cannot be 

believed in toto and unsafe to rely on. Further as per the FIR about 9 

accused persons with others armed with lathi, spears attacked them but as 

per deposition the accused persons slapped and by snatching flag had 

beaten with the same,  but not stated that  they were armed with lathi,  

spear  etc.  When  admittedly  the  informant  only  knew accused  Girish 

Barua  and  Fajlur  Ahmed,  the  possibility  of  implicating  them finding 

present there cannot be ruled out. The facts of the case shows that there 

were about 200/300 people at the place of occurrence and there might be 

a 'marpit' but there is no cogent, convincing and clinching evidence to 

prove that the accused/appellants had been the perpetrator of the crime 

and they are entitled to the benefit of doubt.    
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28. On a totality of the consideration on record herein above, I 

am of the unhesitant opinion that the conviction of the accused/appellants 

cannot be sustained. It is thus interfered with. The impugned judgment 

and  order  passed  by  the  learned  Judicial  Magistrate,  1st Class, 

Bongaigaon  in  G.R.  Case  No.  344/2011  is  hereby  set  aside.  The 

accused/appellants are set at liberty forthwith. 

29. Accordingly, appeal is allowed on contest. Send back the 

LCR to the learned Court below along with copy of this judgment. 

30. Judgment is prepared, delivered under my hand and seal of 

the court on this the 5th day of December, 2016 at Bongaigaon. 

                         ( I. Barman )
Sessions Judge,
  Bongaigaon. 

Dictated and Corrected by me,

           ( I. Barman )
         Sessions Judge,
          Bongaigaon.

       *****


