
IN  THE COURT OF THE SESSIONS JUDGE::::::::::::::BONGAIGAON

Criminal Appeal No. 25(3)/2014.

Bipin Chandra Kalita ... Appellant.
Vs.

State of Assam     ...... Respondent.

PRESENT : Smt. M. Nandi,
           Sessions Judge,
           Bongaigaon.

ADVOCATES APPEARED :   Sri S.K. Sarkar, Advocate
        for the appellant.

                  Sri A.K. Nath, Public Prosecutor 
                  for the State. 

      Date of Argument :    27.11.2014.

      Date of Judgment :    05.12.2014.

JUDGEMENT  AND  ORDER

1. This  appeal  is  directed  against  the  order  and  judgment 

passed by learned Judicial  Magistrate,  1st Class,  North Salmara,  Abhayapuri 

dated  07.06.2014  in  G.R.  Case  No.  176/06  convicting  the  accused  and 

sentencing him to S.I. for six months U/S 304 (A) IPC, S.I. for fifteen days U/S 

279 IPC and S.I. for another fifteen days U/S 338 IPC and to pay a fine of Rs. 

300/- U/S 337 IPC i/d, S.I. for seven days. 

2. The brief fact of the case is that on 02.06.2006 at about 6.15 

PM a  bus  bearing  number  AS-19/7647  was  coming  in  a  high  speed  from 

Kabaitary to Goalpara in rash and negligent manner and near Naranaryan Setu, 

the said vehicle lost its control and turned turtle and as a result some passengers 

of the bus received injuries and Handyman of the bus Jayanta Das died. 

3. ASI  of  Police  Ali  Hussain  lodged  ejahar  and  after 

completion of investigation submitted charge sheet against the accused Bipin 
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Chandra Kalita. Five witnesses were examined to prove the case of prosecution. 

After completion of trial, hearing argument of both sides, learned Magistrate 

delivered the judgment as aforesaid.  

4. Being highly aggrieved and dissatisfied with the judgment 

and order dated 07.06.2014 passed by the learned Judicial Magistrate, 1st Class, 

North Salmara, Abhayapuri in G.R. Case No. 176/06, the accused/appellant has 

preferred this appeal on the following grounds:-   

1. for  that  the  learned  Trial  Court  has  committed  gross 

illegality  and  irregularity  while  passing  the  order  and 

judgment  of  sentence  and  conviction  against  the  accused 

person.       

2. for  that  the  learned  trial  court  has  failed  to  apply  his 

judicious  mind  while  passing  the  order  and  judgment  of 

conviction and sentence against the accused. 

3. for  that  the  learned  Trial  Court  could  not  appreciate  the 

evidence on record in it proper perspective and came to an 

erroneous findings while passing the order and judgment.  

4. for that the learned Trial Court has failed to appreciate the 

fact  that  the  prosecution  has  been  failed  to  establish  the 

speed  limit  of  the  vehicle  on  the  date  of  incident.  The 

witnesses could not identify and implicate the accused for 

the alleged offence.  

5. for  that  the  negligence  of  the  accused  has  not  been 

established  by  the  prosecution.  Hence,  the  judgment  and 

order passed by learned Magistrate is liable to be set aside.  

5. I have heard the argument advanced by the learned counsel 

of  both  sides.  I  have  also  perused  the  judgment  delivered  by  the  learned 

Magistrate.  I  have  perused  the  evidence  of  the  witnesses  recorded  by  the 

learned Magistrate in G.R. 176/06. 

6. In this case, the ejahar was lodged by one ASI of Police Ali 
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Hussain, who was not examined by the prosecution. 

 

7. PW 1 is Abdul Hakim, who deposed in his evidence that he 

did not know the accused person. The occurrence took place in the year 2006 at 

about  5  PM.  At  that  time  he  was  talking  with  some  police  personnel  of 

Battalion near Jogighopa bridge. After hearing hue and cry, he went ahead and 

found that one Minibus was turned turtle and due to the alleged accident, some 

passengers were injured. They recovered the passengers from the bus and police 

sent them for treatment. 

In  his  cross-examination,  PW  1  replied  that  the  police 

outpost was adjacent to the Naranarayan setu. At that time he was talking with 

2/3 police personnel. ASI Ali Hussain i.e. informant was also with him. 

8. So, from the evidence of the PW 1, it reveals that he and the 

informant Ali Hussain did not see the occurrence. They came to the spot after 

the accident. 

9. PW 3  Lakshman  Barman,  PW 4  Mrinal  Das  and  PW 5 

Harikanta Barman deposed before the trial Court that they did not know the 

complainant or the accused person. The accident occurred about 6/7 years back. 

At  about  3.30  PM  they  came  from  Basugaon  to  Bamunigaon  to  attend  a 

marriage  party  by  a  407  Bus  and  at  the  time  of  returning,  before  arriving 

Naranarayan Setu, the bus turned down. The passengers were injured and they 

also received injuries. The vehicle was moving in 40/60 km per hour according 

to PW 3. 

10. From  the  evidence  of  the  witnesses  examined  by  the 

prosecution, it is seen that the driver of the vehicle was not identified by any of 

the witnesses who was plying the vehicle at  the relevant  time.  None of  the 

witnesses has mentioned the number of the offending vehicle by which they 

were travelling. PW 3 only stated that the vehicle was moving in 40/60 km per 

hour.  The  other  witnesses  did  not  say  anything  regarding  the  speed  of  the 
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vehicle.  As the driver of the vehicle was not  identified,  how the Magistrate 

came to the conclusion that the accused was plying the vehicle at the time of 

accident in a rash and negligent manner for which the accident took place. The 

Magistrate only convicted the accused on the basis  of his admission in 313 

CrPC statement wherein he put question whether he was driving the offending 

407 vehicle but the number of the vehicle is also not mentioned in 313 CrPC 

statement as which of the vehicle was made liable for causing accident to the 

case. The I.O. of the case is also not examined in this case. The number of the 

offending vehicle was mentioned in the ejahar as AS-19/7647 (407 Minibus). 

The prosecution also failed to prove the fact that the alleged vehicle was driven 

by the accused at the time of accident. It is unfortunate that the Handyman of 

the said bus Jayanta Kr. Das died in the accident and some other passengers 

were  also  received  injury  due  to  the  alleged  accident.  But  it  is  not  proved 

against  the  accused  person  that  he  was  driving  the  vehicle  in  a  rash  and 

negligent manner for which he lost his control and the accident took place. 

11. In order to prove the act of negligence and rashness, it must 

be shown that the act was done without proper regard to its consequences and 

without any precautions taken for ensuring the safety of others. But from the 

material available on record, it is nowhere seen that the alleged 407 vehicle was 

driven by the accused by flouting any traffic rules or in a reckless manner. It is 

true that now a days the road accident is  increasing day by day and due to 

alleged accident one person dies or some are received grievous injuries, but 

without the evidence on the record, the Court cannot convict a person only on 

the fact that the vehicle was turned turtle on the National Highway. As it was 

mentioned by the learned Magistrate in his Judgment on a smooth road without 

having any traffic problem or without having sudden mechanical problem, the 

moving bus turned over and passengers were got injured. A professional driver 

cannot afford to have a single moment of negligent when his leg is on the pedal 

of a vehicle in locomotion. He cannot and should not take a chance thinking of 

rash driving and act which can necessarily cause any accident. 

12. In the instant case, as I have already said that as a result of 
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the accident a precious human life was lost but after due consideration of the 

evidence recorded by the trial court, I am of the opinion that the fact of rash and 

negligent  driving  by  the  driver  of  the  vehicle  has  not  been  proved  beyond 

reasonable doubt by the prosecution. A person cannot be convicted without any 

valid  reasons  on  the  basis  of  surmise  and  conjectures.  As  such,  accused/ 

appellant deserves to be accorded benefit of doubt. 

     O      R      D      E       R

13.  In  the  result,  the  appeal  is  allowed.  The  order  dated 

07.06.2014 passed  by  learned  Judicial  Magistrate,  1st Class,  North  Salmara, 

Abhayapuri in G.R. 176/06 is set aside. The offence against the accused person 

is  not  proved  beyond  all  reasonable  doubt.  Hence,  the  accused  person  is 

acquitted and set at liberty forthwith. 

14. Send back the case record with a copy of this judgment and 

order to the learned trial court.

Given under hand and the seal of the court on this 5th day of 

December,  2014.

          
        (  M. Nandi  )

                Sessions Judge,
             Bongaigaon.
Dictated and corrected by me,

         ( M.  Nandi )                                   
       Sessions Judge,  
         Bongaigaon.      

********   
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05.12.2014 Judgment is delivered.

In the result, the appeal is  allowed. The order 

dated 07.06.2014 passed by learned Judicial Magistrate, 1st 

Class,  North  Salmara,  Abhayapuri  in  G.R.  176/06  is  set 

aside. The offence against the accused person is not proved 

beyond all reasonable doubt. Hence, the accused person is 

acquitted and set at liberty forthwith. 

Send back the case record with a copy of this 

judgment and order to the learned trial court.

Judgment is prepared in separate sheets and the 

same is kept with the case record.

       As dictated,


