
HEADING OF JUDGMENT ON APPEAL

IN  THE COURT OF THE SESSIONS JUDGE, BONGAIGAON.

CRIMINAL APPEAL NO. 26(3)/2011
          (Under Section 374 Cr.P.C)

1. Md. Manjur Alam   
2. Md. Mustafa Ali Alam
3. Md. Anjur Islam

                .......Appellants. 
                        -Vs-

1. Musstt. Anowara Bibi            
2. State of Assam           

 ........Respondents.

Present : Smt. I. Barman, AJS
                    Sessions Judge,
                                           Bongaigaon.

APPEARANCE :-  

For the Appellant : Mr. K. Chakraborty, Advocate

For the Respondent : Mrs. J. Barua, P.P.

Date of Argument : 05.07.2016

Date of Judgment : 19.07.2016

J   U   D   G   M   E   N   T

1. The  instant  appeal  is  directed  against  the  judgment  and 

order dated 08.08.2011 passed by the learned Judicial Magistrate, Bijni, 

in  C.R.  Case  No.  324/2010  convicting  the  accused/appellants  under 

Section 448/323/427 IPC and sentencing them to pay a fine of Rs. 100 

u/s 448 IPC, Rs. 100/- u/s 323 IPC and Rs. 100/- u/s 427 each in default,  

S.I. for 5 (five) days.

                       Contd----P/2



                                                       :::2:::

2. The complainant Musstt. Anowara Biwi, filing a complain 

petition  on  29.09.2010  before  the  Court  of  the  learned  SDJM,  Bijni 

alleged that on 24.09.2010 when the complainant Anowara Bibi was in 

her shop, her daughter Hasina Begum informed her that at about 11.00 

AM the accused Aynal Haque and his wife Mamtaz Begum scolded the 

daughter  of  the  complainant  regarding a boundary dispute.  Thereafter 

when the accused Mustafa Ali, Aynal Haque, Mamtaz Begum, Abbas Ali, 

Anjur Islam, Monjur Alom and Miser Jamal reached near her shop, then 

on  being  enquired  by  her  about  the  matter,  the  accused  persons 

attempted to pull her from the shop and in that act her blouse was torn 

out and as she refused to get down from the shop, the accused persons 

caused damaged some articles of her shop.

3. On receipt  of  the  complaint,  C.R.  Case  No.  324/10 was 

registered  and made  over  the  case  to  the  learned Judicial  Magistrate, 

Bijni  for  trial.  The  Ld.  Trial  Court  after  perusing  the  complaint  and 

deposition of the complainant U/S 200 CrPC and one witness u/s 202 

CrPC, took cognizance of the case U/S 147/448/323/427 IPC against the 

accused persons and issued summon accordingly. On appearance of the 

accused, particulars of accusation 448/323/427 IPC was read over and 

explained to the accused to which they pleaded not guilty and claimed to 

be tried. 

4. In course of trial, the prosecution side examined as many as 

6 (six)  witnesses.  In  statement recorded under Section 313 CrPC,  the 

accused  persons  denied  all  the  allegations  leveled  against  them  and 

examined none.
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5. After  hearing  the  argument  for  the  parties,  the  learned 

Judicial  Magistrate,  Bijni  delivered  the  judgment  dtd.  08.08.2011 and 

convicted the accused/appellants as stated above and acquitted accused 

Aynal Haque, Mamtaz Begum, Abbas Ali and Miser Jamal.

                              

6. Being highly aggrieved by and dis-satisfied with the above 

Judgment  and  Order  dated  08.08.2011  passed  by  learned  Judicial 

Magistrate, Bijni in C.R. Case No. 324/10 U/S 448/323/427 of the IPC, 

the present appellants have preferred this appeal on the ground that the 

learned trial Court has committed grave error and illegality in convicting 

and sentencing the appellants/accused, that the learned trial court did not 

properly appreciate and decide the points for determination of the case in 

its proper perspective and manners, that the learned trial Court did not 

properly appreciate the evidences so far given by the PWs during the 

course of trial of the case because there are major and vital contradictions 

in between the PWs which goes to the very root of the case but the said 

matter has not been properly explained and appreciated by the learned 

trial Court and that the learned trial Court did not follow the mandatory 

provisions  of  law during  the  course  of  examination  and recording  of 

statement  of  the  appellants  under  section  313 CrPC and as  such,  the 

conviction and sentence is liable to be set aside. 

                               

7. I have heard the learned counsel appearing for the accused/ 

appellants as well as for the respondent. I have also gone through the 

memo of  appeal,  the  entire  trial  Court  case  record  and the  impugned 

judgment and order.
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Now the point for decision before me is:

8. Whether the impugned judgment and order of conviction 

passed by the learned Judicial Magistrate, Bijni in C.R. Case No. 324/10 

suffers from any illegality or infirmity ?

DISCUSSION, DECISION AND REASONS THEREOF:

9. During hearing of the appeal, the learned counsel Mr. K. 

Chakraborty for the appellants submits before me that the learned Court 

below  committed  great  error  of  law  while  passing  the  impugned 

judgment and order of conviction in as much as the evidence on record 

do  not  warrant  conviction  of  the  accused/appellants  U/S  448/323/427 

IPC and as such, the conviction and sentence of the accused/appellants 

being bad in law is liable to be set aside. 

10. With  the  above submissions,  the  learned counsel  for  the 

accused/appellants,  prays  for  allowing  the  appeal  and  set  aside  the 

impugned judgment and order of conviction dated 08.08.2011 passed by 

the learned Judicial Magistrate, Bijni in C.R. Case No. 324/10 convicting 

the accused/appellants as stated above. 

11. Forcefully  resisting  the  submission  made  by  the  learned 

counsel for the appellant, the learned P.P. for the State submits that the 

learned Court below after full application of his judicial mind and after 

carefully considering the evidence and materials before him find that the 

prosecution  has  proved  the  charge  U/S  448/323/427  IPC  against  the 

accused/appellants  beyond  all  reasonable  doubt  and  therefore,  he  has 

rightly  passed  the  impugned  judgment  and  order  of  conviction  in 
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conformity with law and the same need not be interfered with by this 

Appellate Court.

12. Further  submission  of  the  learned  counsel  for  the 

respondent is that the standard of proof and rebuttal by the accused must 

be by cogent evidence and in the present case, the prosecution by cogent 

and reliable evidence having been able to prove the allegation of criminal 

house  trespass  into  the  shop  of  the  complainant,  assault  by  the 

accused/appellants and also causing damage to the property of shop and 

hence,  no error  or  illegality  has  been committed by the  learned Trial 

Court  below  while  passing  the  impugned  judgment  and  order  of 

conviction. Hence, prays for dismissing this Criminal Appeal and affirm 

the impugned judgment and order of conviction recorded by the learned 

Court below.

13. I have given my anxious and thoughtful  consideration as 

regards to the rival contentions raised by the learned counsel for both 

sides. I have also perused the impugned judgment and order passed by 

the learned Judicial Magistrate, 1st Class, Bijni in C.R. Case No. 324/10 

and  the  materials  available  in  the  record.  For  appreciating  the  rival 

contentions, let us now travel through the evidence and materials so far 

the  prosecution  brought  on  record  to  prove  the  charge  against  the 

accused/appellant. 

14. PW  1  Anowara  Biwi,  the  complainant  in  her  evidence 

deposed that on the day of incident the accused at first altercated and 

abused her  daughter  with  obscene  words  regarding  boundary  dispute. 
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After that when she inquired the matter, the accused abused her, torn out 

her blouse and also damaged  articles of her shop causing loss of Rs. 

2000/3000/-.  In  this  connection a  Bichar  was held.  During  cross,  she 

stated  that  there  is  a  land  dispute  in  between  her  daughter  and  the 

accused persons.

15. PW  2  Hasina  Begum,  the  daughter  of  the  complainant 

deposed that on 24.09.2010 at about 11 AM the accused altercated with 

her husband and misbehaved them with abusive language. She narrated 

the matter to her mother who was at that time present in her shop. When 

her mother inquired the matter with the accused, they abused  her mother. 

Meanwhile the accused Manjur Alam, Anjur Alam and Mostafa Alam 

also tried to drag out her mother from her shop and during the scuffle 

they  torn  away  the  blouse  of  her  mother.  They  also  damaged  some 

articles of the shop amounting to Rs. 1000/-. During cross, she stated that 

accused Aynal Haque is brother of her husband. Mamtaz is Aynal's wife 

and Mustafa, Manjur and Anjur are their sons. She narrated the matter to 

her  mother  after  one  hour  of  abusing  them.  Her  husband's  house  is 

adjacent to her mother's house. The place of occurrence is busy area but 

at that time few people were roaming. 

16. PW 3 Syed Hussain deposed that on 24.09.2010 at about 12 

noon when he was taking tea in a shop near the place of occurrence, 

hearing hulla from the shop of the complainant, he came near her shop 

and saw Manjur Alam and Anjur Alam inside the shop and other accused 

outside the shop. He saw that Manjur Alom and Anjur Alom scuffled 

with the complainant and damaged some materials and glass containers. 
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They also pulled the saree of the complainant. During cross he has stated 

that he married the sister of complainant's husband. He was taking tea in 

the tea stall  of  Rahim Ali.  He was alone at  that  time.  He denied the 

suggestion that no incident has been taken place. According to him, about 

4 Nos. of biscuit containers and other articles were scattered on the floor 

of the shop.  

17. PW 4 Hatem Ali  deposed that  on the  day of  incident at 

about 11.00 AM/12.30 PM when he was in his shop near the place of 

occurrence,  hearing  quarrel  he  came out  from his  shop and saw that 

accused  were  abusing  the  complainant  and  damaged  some  biscuit 

containers and other materials of the shop of the complainant. 

18. PW 5 Rahim Ali deposed that on 24.09.2010 at about 11 

AM when he was present in his shop house situated near the shop of the 

complainant, he saw the quarrel between the son-in-law of complainant 

and the accused persons. Meanwhile his mother came to shop and then 

he went towards his home. Again he has stated that he had not seen the 

quarrel between the complainant and the accused persons.

19. PW 6 Hajera Biwi deposed that on the day of incident at 

about 11 AM the complainant had a quarrel with the accused persons and 

there  was  a  'marpit'  between  the  parties.  She  also  testified  that  the 

accused damaged 4 Nos. of biscuit containers. During cross she stated 

that the complainant is her sister-in-law.   

  

20. In this case as per evidence of the complainant (PW 1), the 
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first  incident  occurred  when  the  accused  persons  altercated  with  her 

daughter (PW 2) regarding boundary dispute. After that the subsequent 

event  occurs  when  on  being  enquired  by  the  complainant  about 

altercation between her daughter and the accused persons, they abused 

her,  torn  out  her  blouse  and  also  damaged  articles  of  her  shop. 

Contradicting her version PW 2, the daughter of PW 1 stated that the 

accused  persons  altercated  not  with  her  but  with  her  husband  and 

misbehaved her. Then on being narrated the incident to her mother when 

she (PW 1) enquired the accused about the incident, the accused abused 

her mother and accused/appellants Manjur, Anjur and Mustafa tried to 

bring her mother from the shop in which the blouse of her mother was 

torn out. So, as per evidence of PW 2, in the act of scuffling between the 

complainant and accused/appellants, her blouse was torn. On the other 

hand, PW 3 testifies that he saw the accused/appellant Anjur Alom and 

Manjur  Alom  inside  the  shop  of  the  complainant  scuffling  with  the 

complainant and they pulled the saree of the complainant. So, PW 3 does 

not implicate accused/appellant Mustafa. He also did not corroborate the 

testimony of PW 1 and PW 2 that the blouse of the complainant was torn. 

The alleged fact of pulling the complainant and her saree or tearing her 

blouse was not supported by PW 4. So far the evidence of PW 5 whose 

shop is  situated near  the  shop of  the  complainant  he  saw the quarrel 

between the complainant's son-in-law and accused persons but he had not 

seen the quarrel between the complainant and the accused persons. The 

most material witness i.e.  Nausad Ali, the complainant's son-in-law as 

well as husband of PW 2 was not examined by the complainant side. 

Further  PW  6  testifies  that  the  complainant  had  a  quarrel  with  the 

accused persons and there was marpit between the parties. Except PW 2

                     Contd----P/9



                                                      :::9:::

and PW 3 no witness  had seen the  appellants  inside the  shop of  the 

complainant.  PW  6  does  not  corroborate  that  any  of  the  accused/ 

appellants entered into the shop of the complainant or they torn out her 

blouse. According to him, there was scuffling in between the parties. So 

the  possibility  of  tearing  out  her  blouse  in  the  scuffling  between the 

parties cannot be ruled out. Scuffle between the parties is also supported 

by  PW 2,  the  daughter  of  the  complainant.  PW 4  to  PW 6  and  the 

complainant herself did not state that the accused/appellants entered into 

her shop. There is no iota of evidence that any of the accused/appellants 

has assaulted the complainant. Further the alleged incident took place on 

24.09.2010 and the complaint was filed on 29.09.2010. The complainant 

stated that a bichar was held but as no result came out, hence she lodged 

the case, but other witnesses did not state that regarding the incident a 

bichar was held. So delay in lodging the complaint is not satisfactorily 

explained which also creates a doubt.  In the above circumstances, the 

accused/appellants cannot be held guilty for the offence punishable U/S 

448/323 IPC. 

21. Regarding offence U/S 427 IPC, PW 3 saw that  Manjur 

Alom and Anjur Alom scuffling with the complainant inside the shop and 

they damaged some materials and glass containers of the shop. PW 3 

Syed Hussain in statement as witness U/S 202 CrPC stated that during 

the  scuffle  between the  complainant  and appellant  Manjur  and Anjur, 

three No. of glass tin were broken. So during scuffle also, damage might 

be caused to the articles of the shop of the complainant. PW 1 and PW 2 

did  not  specifically  mention  what  articles  were  damaged.  PW  2 

implicated all  the accused/appellants  who damaged the articles of  the 
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shop whereas PW 3 does not implicate Mustafa Alom in the said act. PW 

5 Rahim Ali who was present at the place of occurrence remains silent 

regarding causing damage to the articles of the shop of the complainant. 

In  a  criminal  trial  the  burden  is  on  the  prosecution  to  establish  the 

offence beyond all reasonable doubt. In this case, the PW 1 to PW 6, the 

eye witnesses  made contradictory version on material  aspects  in their 

deposition as discussed above and as such, they cannot be believed in 

toto. 

22. Thus after considering all the matters in its entirety, I am of 

the view that the accused/appellants are entitled to the benefit of doubt 

and the learned J.M.F.C., Bijni has committed error or irregularity while 

passing the impugned judgment and order dtd. 08.08.2011 in C.R. Case 

No. 324/10 holding the accused/appellants guilty for committing offfence 

punishable U/S 448/323/427 IPC and hence said finding of the learned 

trial Court needs interference by this Appellate Court. 

23. In  result,  Criminal  Appeal  is  allowed  on  contest.  The 

impugned judgment  and  order  dtd.  08.08.2011  passed  by  the  learned 

Judicial  Magistrate,  1st Class,  Bijni  in  C.R.  No.  324/10  is  hereby  set 

aside. The accused/appellants are acquitted from the offence punishable 

U/S  448/323/427  IPC  and  they  are  set  at  liberty  forthwith.  The 

accused/appellants being on bail, their bail bonds shall extend for another 

six months from today. 

24. Send back the LCR along with copy of this judgment to the 

learned Court below. 
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25. Given under my hand and seal of the court on this the 19th 

day of July, 2016 at Bongaigaon. 

                         ( I. Barman )
Sessions Judge,
  Bongaigaon. 

Dictated and Corrected by me,

           ( I. Barman )
         Sessions Judge,
          Bongaigaon.

         *****


