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J    U    D    G    M    E    N    T 
 
1.  This appeal is directed against the judgment and order dated 

4.7.15 passed by the learned S.D.J.M.(S), Bongaigaon in G.R. Case No. 

463/2014 convicting the accused/appellant under Section 497 IPC and 

sentencing him to imprisonment till rising of the court and to pay fine of Rs. 

5,000/- only i.d. to S.I. of 15 days for commission of offence under Section 

497 IPC.  
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2.  The complainant Rajen Barman, lodging a written complaint on 

26.05.14 before the Court of learned Chief Judicial Magistrate, Bongaigaon 

against the accused Khaibar Ali and Tilottama Barman alleged that accused 

Tilottama Barman is his legally married wife and they have two sons out of 

their wedlock. Accused Khaibar Ali is the President of Hapachara Gaon 

Panchayat and Tilottama is a member of the said Panchayat and as such both 

of them used to meet each other for Panchayat related works. It is alleged 

that on 25.04.14 at around 10.00 AM accused Khaibar Ali coming to the house 

of the complainant picked up Tilottama after taking permission of 

complainant‟s father for some official work at Manikpur Block. But as Tilottama 

did not return till afternoon, hence the complainant searched her here and 

there but in vain. So finding no alternative his father lodged a case against 

accused Khaibar Ali u/s 366 IPC. On 13.05.14 Tilottama was recovered by the 

police and got her statement recorded u/s 164 CrPC. As Tilottama was a 

major, hence she was allowed to go on P.R. bond. The complaint alleged that 

Tilottama is still his legally wedded wife, but she has been staying with 

accused Khaibar since 13.05.14 without obtaining divorce from him. It is 

further alleged that the complainant has come to know that on 21.04.14 

Tilottama by way of an affidavit declared that she has been living separately 

from the complainant for the last six months and she swore another affidavit 

declaring her conversion to Islam and executed a marriage agreement with 

accused Khaibar Ali. Hence, prayed to prosecute the accused person u/s 

494/496/497 IPC for leading conjugal life with accused Khaibar Ali during 

subsistence of her earlier marriage.   

 

3.           In receipt of the complaint, same was forwarded to the O/C, 

Bongaigaon P.S. for registering a case. Accordingly, on the basis of the said 

complain petition, Bongaigaon P.S. Case No. 310/14 u/s 494/496/497 IPC 

was registered and launched investigation of the case. After completion of 

the investigation I.O. laid charge-sheet against the present accused/appellant 

Khaibar Ali and Tilottama Barman u/s 494/496 of the I.P.C. 

 

4.                On appearance of the accused persons, necessary copies as 

required U/S 207 of CrPC were furnished to them and on perusal of police 
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paper furnished U/S 173 CrPC and hearing the learned counsel of both sides, 

having find a prima facie case against the accused Tilottama Barman U/S 494 

IPC and a prima facie case against accused Khaibar Ali U/S 497 IPC, framed 

charges against the accused persons under the aforesaid sections of IPC. 

Charges were read over and explained to the accused persons to which they 

pleaded not guilty and claimed to be tried  

 

5.  In course of trial, the prosecution examined as many as 5 (five) 

witnesses. In statement U/S 313 of Cr.P.C., the accused persons denied all 

the allegations leveled against them and examined none.  

 

6.               After hearing argument for the parties, the learned S.D.J.M.(S), 

Bongaigaon delivered the judgment vide order dated 4.7.15 and convicted 

the accused/appellant as sated above and acquitted other accused Tilottama 

Barman.  

 

7.  Being highly aggrieved by and dis-satisfied with the above 

Judgment and Order dated 4.7.15 passed by learned S.D.J.M.(S), Bongaigaon 

G.R. Case No. 463/2014  U/S 497 IPC, the present appellant has preferred 

this appeal on the following grounds amongst others :-  

 

I) That the learned Court committed great error and illegality 

in convicting and sentencing the appellant/accused.  

II) That the learned court below did not decide the case on the 

basis of material and evidences found available on the case 

record as such, whole observations and findings there upon 

has been suffering from serious infirmities.  

III) That the learned trial court convicted the accused on the 

basis of hearsay evidence.  

IV) That the learned trial Court acquitted the accused Tilottama 

Barman from the charge u/s 494 of the IPC in the same 

case and from the judgment it is clear that both of them 

neither performed their marriage nor resided together. As 

such, the findings of the learned trial Court below as arrived 
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upon is not maintainable in the eye of law and the same is 

liable to be set aside.     

 

8.           I have heard the learned counsel appearing for the 

accused/appellant as well as for the respondent. I have also gone 

through the memo of appeal, the entire trial court case record and the 

impugned judgment and order.  

 

  Now, the point for decision before me is: 

9.  Whether the impugned judgment and order of conviction 

recorded by the learned Sub-Divisional Judicial Magistrate (S), Bongaigaon in 

G.R.  Case No. 463/14 suffers from any illegality or infirmity?   

         

                      DISCUSSION, DECISION AND REASONS THEREOF: 

10.  During hearing of the appeal, the learned counsel Mr. P. Baidya 

for the appellant submits before me that the learned Court below committed 

great error of law while passing the impugned judgment and order of 

conviction in as much as the evidence on record do not warrant conviction of 

the accused/ appellant under section 497 of I.P.C. and as such, the conviction 

and sentence of the accused/appellant being bad in law is liable to be set 

aside. Learned counsel of the appellant further argued that in case of offence 

u/s 497 IPC, strict proof of marriage is required unlike the offence u/s 494 

IPC.   

 

11.           With the above submissions, learned counsel for the accused/ 

appellant, prays for allowing the appeal and set aside the impugned Judgment 

and order of conviction dated 04.07.15 passed by the learned Sub-Divisional 

Judicial Magistrate (S), Bongaigaon in G.R. Case No. 463/14 convicting the 

accused/appellant as sated above.  

  

12.  Forcefully resisting the submissions made by the learned 

counsel for the appellant, the learned P.P. Mrs. J. Barua, the learned counsel 

for the State/respondent submits that the learned Court below after full 

application of her judicial mind and after carefully considering the evidence 
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and materials before her find that the prosecution has proved the charge U/S 

497 of IPC against the accused/ appellant beyond all reasonable doubt  and 

therefore, she has rightly passed the impugned judgment and order of 

conviction in conformity with law and the same need not be interfered with by 

this appellate Court.  

 

13.  Further submission of the learned counsel for the respondent is 

that the standard of proof and rebuttal by the accused must be by cogent 

evidence and in the present case, the prosecution by cogent and reliable 

evidence having been able to prove the allegation of adultery against the 

accused Khoibar Ali/the present appellant and hence, no error or illegality has 

been committed by the learned Court below while passing the impugned 

judgment and order of conviction against the accused/appellant. Hence, prays 

for dismissing this criminal appeal and affirm the impugned judgment and 

order of conviction recorded by the learned Court below.  

 

14.  I have given my anxious and thoughtful consideration as 

regards to the rival contentions raised by the learned counsel for both sides. I 

have also perused the impugned judgment and order passed by the learned 

Sub-Divisional Judicial Magistrate (S), Bongaigaon in G.R. Case No. 463 of 

2014 and the materials available in the record. For appreciating the rival 

contentions, I propose to take a short account of the record of evidence.  

 

15.  PW 1 Rajen Barman, the complainant in his evidence deposed 

that on 25.4.14 his wife Tilottama Barman who is a member of Hapachara 

Gaon Panchayat left home with Khaibar Ali, the President of the Gaon 

Panchayat for some official work i.e. to collect money. She often used to go 

for panchayat related work with Khaibar Ali. The father of the complainant 

was at home when Tilottama left with Khaibar and he was at the field then. 

But till 3.00 PM she did not return. Then he made a call to Khaibar but the 

phone was found to be switched off. Thereafter he went to Khaibar‟s 

residence but did not find her there. So, on 25.04.14 night he lodged the FIR. 

On 13.5.14 the police apprehended Tilottama. On producing before the Court, 

Tilottama was allowed to go on P.R. bond. Then she went along with Khaibar. 
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Therefore, he lodged this case. He further deposed that Tilottama executed an 

affidavit declaring that she has divorced him. He also came to know that she 

converted to Islam. He stated that they have not been divorced yet but 

Tilottama is leading conjugal life with Khaibar. He exhibited the FIR as Ext.1. 

During cross examination he deposed that Tilottama stood for Panchayat 

elections with his due permission. He stated that the kidnapping case filed 

against accused Khaibar is still pending. According to him, he has received a 

copy of her statement made in the Court from which he has come to know 

that she has divorced him. He denied that Tilottama was taking shelter in 

neigbour‟s house and he did not bring her back. But no documentary proof is 

with him. He denied that Tilottama did not marry Khaibar.  

 

16.  PW 2 Radha Mohan Barman, the father of the complainant 

deposed that his daughter-in-law Tilottama, who was a Panchayat member 

left home on 25.4.14 with Panchayat President Khaibar Ali and since that day 

she did not return. He stated that at present Tilottama is residing with 

Khaibar. According to him after about 18 days, Tilottama was brought to the 

court and thereafter she accompanied Khaibar to his house. He testified that 

Rajen and Tilottama are not divorced legally. During cross, he denied to have 

stated before the I.O. that the parties are divorced. He also denied that 

Tilottama is not staying in Khaibar‟s house at present.  

 

17.  PW 3 Kripa Barman testifies that Khaibar took Tilottama with 

him on 25.4.14 by car for some official work. As Tilottama did not return, 

hence the FIR was lodged. He stated that later, on producing her before 

Court, she was released on her own zimma and then she left with Khaibar. 

According to him, presently Tilottama is staying with Khaibar. He stated that 

the police told them that Tilottama married Khaibar after divorcing Rajen. He 

testified that Khaibar used to visit Tilottama‟s house but he does not know if 

they developed any relationship. However he knows that she stays in 

Khaibar‟s house. During cross examination he stated that Tilottama did not go 

with Khaibar directly from the Court. He denied that she does not stay with 

Khaibar now.  
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18.  PW 4 Binay Das deposed that on 25.4.14 Tilottama went out 

with Khaibar for some official work and since then she did not return. 

Therefore, her father-in-law lodged the FIR. According to him, Tilottama 

nowadays lives with Khaibar. During cross, he stated that Tilottama was a 

Panchayat member and she used to go out with Khaibar. He does not know 

where Tilottama went from the court. He does not know in what capacity she 

is staying with Khaibar. He also stated that complainant Rajen entered into 

second marriage.  

  

19.  PW 5 Debajit Sarma, the Investigating Officer deposed that on 

being entrusted to investigate the case, he recorded the statement of the 

witnesses, prepared the sketch map of the place of occurrence and submitted 

charge sheet Ext. 2 against the accused persons.  

 

20.  In the instant case, the allegation is that the accused used to 

reside with the married wife of complainant Rajen Barman.  

 

21.   Section 497 IPC reads as follows: 

  “497. Adultery.– Whoever has sexual intercourse with a person 

who is and whom he knows or has reason to believe to be the wife of another 

man, without the consent or connivance of that man, such sexual intercourse 

not amounting to the offence of rape, is guilty of the offence of adultery, and 

shall be punishable with imprisonment of either description for a term which 

may extend to five years, or with fine, or with both. In such case the wife 

shall not be punishable as an abettor.”  

 

22.  Thus the essential ingredients of section 497 IPC as regards a 

man having sexual intercourse with a woman, who is the wife of another man 

and the fact that the man knows the woman, to be the wife of another man, 

should have been established.  

 

23.  In the case in hand, the accused/appellant Khoibar Ali has been 

convicted under section 497 IPC for allegedly committing adultery with the 
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woman said to be married to the complainant. The Hon‟ble Sikkim High Court 

in the case of Chandra Bahadur Subba vs. State & anr. observed as follows:   

“3.  Both the Sections 497 and 498 form part of Chapter XX of the 

Indian Penal Code, which is headed as „Offences relating to marriage‟ 

and the question of marriage, its factum and legality, are of utmost 

importance in all cases under these Sections. The law on the point 

appears to be well-settled for about last hundred years since the 

decision of the Full Bench of the Calcutta High Court in Empress v. 

Pitambur Singh decided in [(1879) ILR 5 Cal 566] where Garth, C.J., 

delivering the judgment of the Full Bench, observed that “the marriage 

of the woman is essential element of the crime charged as the fact of 

illicit intercourse and the provisions of the Evidence Act (Section 50) 

seem to point out very plainly that where the marriage is an ingredient 

in the offence, as in bigamy, adultery and the enticing of married 

women, the fact of the marriage must be strictly proved in the regular 

way.” The observations in this case apply equally to a case of adultery 

Under Section 497, Indian Penal Code, as well as to enticing of married 

woman Under Section 498, both of which require the same strict proof 

of marriage.  

4. …………………………………………………………………………………………. 

5. The aforesaid Full Bench decision of the Calcutta High Court in 

Empress V. Pitambur Singh {(1879) ILR 5 Cal 566}, has been referred 

to and relied on by the Supreme Court in Kanwal Ram V. The Himachal 

Pradesh Administration and that goes to show that the law on the 

point is what was laid down in that century-old case.  

6.  In Bhaurao Shankar Lokhande v. State of Maharashtra the 

Supreme Court, in construing the expression “whoever….marries‟ 

Under Section 494, Indian Penal Code, has observed that “prima facie 

the expression „whoever…..marries‟ must mean „whoever…marries 

validly‟ or „whoever….marries and whose marriage is valid one‟. If the 

expression “marries” Under Section 494 Indian Penal Code should 

mean marrying legally and validly, the expression “wife” Under Section 

497 and Section 498, Indian Penal Code, should also mean legally and 

validly married wife and, therefore, in a prosecution under these 
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Sections the factum as well as the legality and the validity of the 

marriage must be strictly proved beyond any reasonable doubt.” 

24.  In the aforesaid case, the Hon‟ble High Court also opined that 

the fact that a man and a woman lived together as man and wife for a long 

time and that the woman bore children and that they were or are usually 

treated by others as husband and wife are not evidence of any valid marriage 

to sustain a prosecution under Section 497 or Section 498 of the Indian Penal 

Code, particularly in view of the provisions of Section 50 of the Evidence Act. 

It is also opined that mere statement of the complainant or that of the woman 

concerned that they are married to each other is not sufficient to sustain a 

prosecution either u/s 497 IPC or u/s 498 IPC and that notwithstanding such 

admission, marriage between the parties must be strictly proved to have taken 

place according to law. The case of Kanwal Ram V. Himachal Pradesh 

Administration and Empress V. Pitambar Singh are also relied by our Hon‟ble 

High Court in the case of Biloram V. Surjya Bausati decided on 20.08.68.  

 

25.  In this case, nowhere it is stated that the complainant and 

Tilottama Barman are Hindus and/or governed by Hindu Law. However, let us 

assume that they were Hindus governed by Hindu Law. With regard to the 

essentially of a valid Hindu Marriage, Section 7 of Hindu Marriage Act provides 

as under: 

  “7. Ceremonies for a Hindu marriage – (1) A Hindu marriage 

may be solemnized in accordance with the customary rites and ceremonies of 

either party thereto. (2) Where such rites and ceremonies include the 

Saptapadi (that is, the taking of seven steps by the bridegroom and the bride 

jointly before the sacred fire), the marriage becomes complete and binding 

when the seventh step is taken.” 

 

  In this case, there is no specific evidence regarding the 

performance of the essential rites in the marriage between the complainant 

and accused appellant. There is no iota of evidence that they are governed by 

any custom under which these essential ceremonies need not be performed.  
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26.  In the case of Brij Lal Bishnoi Vs. State and another, the 

Hon‟ble Delhi High Court held as follows: 

“…..The complainant has to provide strict proof of the marriage. The 

mere fact that they had been living together as husband and wife 

giving birth to their progeny would not do in a prosecution for 

matrimonial offences. And as far as Sec- 50 of the Evidence Act, the 

fact that the man and woman spoke of each other as husband and 

wife, that others coming into their life in the passing or to endure also 

took them as husband and wife, proves nothing more than conduct, 

and conduct alone is no substitute of strict proof.” 

 

  In that case the Hon‟ble High Court also held that: 

 “…..In a prosecution u/s 497 of the IPC, quantum of marriage 

must be proved strictly. In such a case admission by an accused in his 

statement u/s 313 Cr.P.C. that a woman was the legally wedded wife 

of the complainant will not be of any avail to the prosecution if it 

otherwise fails to prove marriage between the complainant and the 

woman whose body stands violated.” 

 

27.  In this case, though the complainant in his evidence stated that 

he married Tilottama as per Hindu rites and out of the wedlock two children 

were born through him and both the complainant and Tilottama are Hindus, 

but the complainant nowhere stated that how he married her. Other witnesses 

remain silent in this respect. There is no evidence to show that any of the 

natural ceremonies, which are necessary to be performed in a marriage, have 

been observed. In absence of any evidence in that regard upon relying the 

observation by the Hon‟ble High Courts as discussed above, in my considered 

opinion, when it must be proved that marriage between the complainant and 

Tilottama took place under and in accordance with law, mere admission by the 

complainant that he married Tilottama as per Hindu rites will not satisfy the 

ingredients which are necessary to be established by the prosecution in an 

offence under section 497 IPC.  
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28.  Further in this case, with regard to offence U/S 497 IPC the 

evidence of the complainant is that Tilottama is residing with accused/ 

appellant as husband and wife. As per evidence of PW 3 he did not know if 

Khaibar had any relationship with Tilottama but she is residing in his house. 

So far the evidence of PW 4 he did not know in what capacity Tilottama is 

residing in the house of the accused. Not a single witness including the 

complainant husband stated that the accused is having sexual intercourse with 

Tilottama. There is no iota of evidence that the accused had illicit relation with 

Tilottama. Residing in a house together cannot be said that he did have sexual 

intercourse with the complainant‟s wife. Further in a prosecution to adultery 

the factum of the marriage and the validity of the marriage between the 

complainant and the woman involved must be strictly proved beyond 

reasonable doubt which the prosecution failed as discussed above. Moreover, 

the accused/appellant Khaibar Ali and other acquitting accused Tilottama in 

their statement u/s 313 CrPC categorically denied of residing together and 

alleged marriage between them. Only the fact that a man and woman resided 

together, even if accepted, in absence of evidence of sexual intercourse 

between them cannot be held guilty of the offence of adultery punishable u/s 

497 IPC.  

 

29.  Thus after considering all the matters in its entirety and having 

regard to the law and facts as stated above, this Court is of the view that the 

learned trial Court has committed error or illegality while passing the 

impugned judgment and order dtd. 04.07.15 in G.R. Case No. 463/14 holding 

the accused/appellant guilty for committing offence punishable u/s 497 IPC 

and hence said finding of the learned trial Court needs interference by this 

appellate Court.  

 

30.  In result, Criminal Appeal is allowed on contest. The impugned 

judgment and order dtd. 04.07.15 passed by the learned Sub-Divisional 

Judicial Magistrate (S), Bongaigaon in G.R. No. 463/14 is hereby set aside. 

The accused/appellant is acquitted for the offence punishable u/s 497 IPC. He 

is at liberty forthwith. The accused/appellant being on bail, his bail bond shall 

extend for another six months from today. 
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31.  Send back the LCR with a copy of this judgment to the learned 

Court below.  

 

32.  Given under my hand and seal of this court on this 10th day of 

June, 2016. 

 

 

       

  (I. Barman)  
    Sessions Judge 

           Bongaigaon. 
Dictated & corrected by me,   

 
 
 
 
        

         (I. Barman)    
           Sessions Judge 

    Bongaigaon. 
 

               ***** 

   

  


