
HEADING OF JUDGMENT ON APPEAL

IN  THE COURT OF THE SESSIONS JUDGE, BONGAIGAON

Criminal Appeal No. 03(1)/2016
     (Under Section 374 Cr.P.C)

Majibar Rahman    .......Appellant.
            Vs.

       1. State of Assam   
       2. Abdul Ali

               …....Respondents.

      Present : Smt. I. Barman,
          Sessions Judge,
           Bongaigaon.

 Appearance :-  

For the Appellant : Mr. D.A. Rahim, 
                        Advocate.

For the Respondents: Mrs. J. Barua, P.P.
   Mr. K. Chakraborty,
   Advocate.

Date of Argument :  04.11.2016

Date of Judgment :  21.11.2016

J U D G M E N T

1. The  instant  appeal  is  directed  against  the  judgment  and 

order dated 29.12.2015 passed by the learned SDJM(S), Bongaigaon, in 

C.R. Case No. 103/2014 convicting the accused/appellant under Section 

497 IPC and sentencing him to undergo imprisonment for 1 (one) month 

and to pay a fine of Rs. 500/- in default S.I. for 15 days U/S 497 IPC. 

                          

2. The complainant Abdul Ali, filing a complaint on 10.04.14 
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before  the  learned  Chief  Judicial  Magistrate,  Bongaigaon  against  the 

accused/appellant alleged that he got married to one Sanowara Begum 

about 16 years ago and out of their wedlock three sons and one daughter 

were born, namely, Anwar Sheikh, Sanowar Ali, Jabbar Ali and Amina 

Khatun.  Accused  Majibar  was  his  tenant  but  knowing  about  illicit 

relationship between his wife and the accused, he requested the accused 

to vacate the tenanted premises but the accused continued to have sexual 

intercourse with his wife in his absence. He also asked his wife but she 

did not pay any heed and instead threatened him with dire consequences. 

On 20.10.2013 he caught his wife and the accused red handed in their 

sexual act and the accused fled away. Immediately after the incident his 

wife  also  fled  away  from  his  house  taking  away  gold  and  silver 

ornaments and some valuable documents and since then both the accused 

and his wife were untraced till 08.04.2014 when the complainant found 

his  wife with the accused in  Sasanpara,  New Bongaigaon where they 

were residing together maintaining illicit  sexual relationship. Thus the 

complainant alleged that the accused committed adultery with his legally 

married wife without his consent.

3. On receipt of the complaint, C.R. Case No. 103/2014 was 

registered and made over the case to the learned Judicial Magistrate, 1 st 

Class,  Bongaigaon  for  trial.  The  Ld.  trial  Court  after  perusing  the 

complaint  and deposition  of  the  complainant  U/S 200 CrPC and one 

witness u/s 202 CrPC, took cognizance of the case U/S 497 IPC against 

the accused person and issued summon accordingly. On appearance of 

the  accused,  evidence  before  charge  was  recorded  and  finding  prima 

facie case, charge U/S 497 IPC was framed, read over and explained to 

the  accused  to  which  he  pleaded  not  guilty  and  claimed  to  be  tried. 
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Thereafter  the case was transferred to the Court  of learned SDJM(S), 

Bongaigaon for disposal.   

4. In course of trial, the prosecution side examined as many as 

5  (five)  witnesses  and  also  exhibited  some  documents  in  support  of 

prosecution  allegation  and  the  defense  also  adduced  evidence  of  one 

witness. In statement under Section 313 CrPC, the accused person denied 

all the allegations levelled against him.

5. After  hearing  the  argument  for  the  parties,  the  learned 

SDJM(S), Bongaigaon delivered the Judgment vide order dtd. 29.12.15 

and convicted the accused/appellant as stated above.

6. Being highly aggrieved by and dissatisfied with the above 

Judgment  and  Order  dated  29.12.2015,  passed  by  learned  SDJM(S), 

Bongaigaon in C.R. Case No. 103/2014 U/S 497 of the IPC, the present 

appellant  has  preferred this  appeal  on the following grounds amongst 

others that the learned Court below committed great error and illegality 

in convicting and sentencing the accused-appellant; that the learned trial 

Court did not decide the case on the basis of material and evidence found 

available in the case record and as such whole observations and findings 

there upon has been suffering from serious infirmities; that the learned 

trial  Court  failed  to  appreciate  the  evidences  as  and led  by  both  the 

parties  of  the  case  and  that  the  impugned  judgment  and  order  of 

conviction so recorded by the learned trial court being bad in law is liable 

to set aside. 

7. I  have  heard  the  learned  counsel  appearing  for  the 

          Contd----P/4



                                                       :::4:::

accused/appellant as well as for the respondent. I have also gone through 

the memo of appeal, the entire trial Court case record and the impugned 

judgment and order.

Now the point for decision before me is:

8. Whether the impugned judgment and order of conviction 

recorded  by  the  learned  S.D.J.M.(S),  Bongaigaon  in  C.R.  Case  No. 

103/2014 suffers from any illegality or infirmity ?

DISCUSSION, DECISION AND REASONS THEREOF:

9. Before directing a discussion into the points so raised by 

the accused/appellant, it would be in the interest of justice to peruse the 

evidence adduced by the prosecution witnesses.  

10. PW 1 Abdul  Ali,  the  complainant  stated that  he  married 

Sanowara Begum about 16 years ago and they begotten three sons and 

one daughter.  According to  him, the accused was his  tenant  for  three 

years and he developed illicit relationship with his wife Sanowara. His 

elder son first told him about it. Though he did not believe it, but after 

last Durga Puja in the year 2013, one day after coming back from work 

he caught red handed his wife and Majibar having sexual intercourse at 

day time and after about one week, his wife eloped with Majibar.  He 

looked for his wife but in vain. Then all of a sudden on 08.04.2014 he 

saw his wife with the accused in Sasanpara. Still his wife is staying with 

the accused. During cross he stated that after seeing the accused and his 

wife  having  sexual  intercourse  he  protested  and  informed  the  local 

people but he lodged the case after 5/6 months.   
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11. PW  2  Abdul  Majid  deposed  that  the  accused  was 

complainant's  tenant  and  one  day  the  complainant  after  coming  back 

from  work  found  his  wife  and  the  accused  indulging  in  sexual 

intercourse.  Thereafter  the  complainant  informed  him.  The  accused 

disappeared from that day and after two days complainant's wife eloped 

with articles.  Then one day the complainant saw the accused with his 

wife in Sasanpara where they are staying in a rented house. He stated that 

he has seen both of them roaming together. During cross he stated that he 

was  informed  on  the  same  day  at  3/4  PM.  He  admitted  that  one 

agreement was executed to sell the land of Sanowara the complainant's 

wife  to  the  accused  but  before  sell  Sanowara  eloped.  He  denied  the 

defence  suggestion  that  as  Sanowara  did  not  give  sell  money  to  the 

complainant, hence he lodged this case falsely.  

12. PW 3 Adom Ali deposed that one day in the morning hours 

the  complainant  told  him that  he  had  seen  his  wife  and the  accused 

indulging  in  sexual  act  and  on  next  day  Sanowara  eloped  with  the 

accused. After five or six months the complainant came to know that the 

accused  and  Sanowara  are  staying  together  in  a  rented  house  in 

Sasanpara  and  so  far  his  knowledge  Sanowara  is  still  staying  with 

Majibar.  During cross he stated that his house is 1 ½ KM away from 

complainant's house. He had seen Sanowara residing with the accused in 

rented house.

13. PW 4 Mosharaf Hussain stated that the accused developed 

illicit  relationship  with  complainant's  wife  while  he  was  staying as  a 

tenant in complainant's house. One day the complainant caught them red 

handed while they were indulging in sexual intercourse and raised hue 
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and cry. The complainant asked the accused to vacate the house. Majibar 

left the house but Sanowara eloped with Majibar soon thereafter along 

with ornaments and documents.  He stated that  Sanowara and Majibar 

still are residing together. During cross he stated that his house is less 

than  1  KM  away  from  complainant's  house.  According  to  him,  the 

complainant  entered  into  second  marriage.  He  did  not  know  which 

articles  were  taken away  by Sanowara  at  the  time of  going with  the 

accused. 

14. PW 5 Jabbar Ali, son of the complainant deposed that the 

accused was their tenant and one day he saw the accused and his mother 

inside their house. Thereafter, his mother eloped. He does not know the 

present whereabouts of his mother. During cross he stated that his father 

remarried after two days. 

15. DW 1 Sanowara Begum deposed that she is married to the 

accused.  According  to  her,  a  dispute  arose  between  her  and  the 

complainant regarding sale of land to Majibar and her husband insulted 

her alleging that she has illicit relationship with the accused. Therefore, 

she left  home and went to her father's house and waited there for six 

months.  Then  she  married  Majibar  after  divorcing  the  complainant. 

During  cross  she  stated  that  she  divorced  the  complainant  in  Dhubri 

Court but she did not file any divorce case.  

                                         

16. In  this  case,  the  complainant  (PW  1)  alleged  that  the 

accused/appellant had sexual intercourse with wife of the complainant 

and after they were caught red handed, complainant's wife used to reside 

with the accused at Sasanpara. As per allegation of the complainant, after 
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Durga Puja of the year 2013, the accused was caught red handed by the 

complainant while having sexual intercourse with his (complainant) wife 

and  after  about  one  week  his  wife  eloped  with  the  accused.  As  per 

evidence of PW 2 after two days and according to PW 3 on next day of 

finding the accused with PW 1's wife indulging sexual intercourse, she 

eloped with the accused. Even if it is accepted that she eloped with the 

accused after one week but the complainant filed the case in the month of 

April, 2014 i.e. after about six months. In order to constitute an offence 

u/s 497 IPC, the prosecution is also required to establish that the husband 

has not consented or connived. Even after knowing the fact that his wife 

eloped with the accused he did not lodge case till six months rather as per 

evidence PW 5 the son of the complainant after two days of elopement,  

the complainant entered into second marriage. PW 4 also corroborated 

about second marriage of the complainant. 

17. Moreover, during hearing of this appeal the appellant and 

the  complainant/respondent  No.  2  by  filing  a  joint  petition  have 

approached  this  Court  for  setting  aside  the  conviction  and  sentence 

imposed  upon  the  appellant  on  the  ground  that  they  settled  the  case 

amicably and are maintaining cordial relation.  

18. The  learned  counsel  appearing  for  the  appellant  has 

submitted  that  both  the  parties  have  been enjoying happy  family  life 

separately and that in view of their peaceful living the conviction and 

sentence passed against the appellant is liable to be set aside to facilitate 

them to lead a peaceful life. The learned counsel of respondent No. 2 also 

brought to the notice that complainant/respondent No. 2 remarried and 

lived happily with his wife and his wife Sanowara is also lead happy 
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conjugal life with the accused/appellant.  Offence U/S 497 IPC can be 

compounded by the husband of the woman as per provision of section 

320 CrPC which is done in this case. 

19. In such circumstances considering the future and family life 

of the parties, I find no reasonable ground to send the appellant to serve 

out sentence. Sending him to jail may destroy their peaceful family life. 

There can be no denying that a family having in peace can contribute a 

lot towards the development of the society and thus the society can be 

gainer. 

20. In view of the above, the appeal is allowed. The impugned 

judgment  and order  dtd.  29.12.2015  passed  by  the  learned SDJM(S), 

Bongaigaon,  in  C.R.  Case  No.  103/2014  is  set  aside.  The  appellant/ 

accused is acquitted accordingly and set at liberty forthwith. 

21. Send back the LCR to the learned Court below alongwith a 

copy of this judgment. 

22. Given under my hand and seal of the court on this the 21st 

day of November, 2016 at Bongaigaon. 

Dictated and Corrected by me,

                           ( I. Barman )
             Sessions Judge,

    Bongaigaon. 
             ( I. Barman )
          Sessions Judge,
            Bongaigaon.

                     *****


