
HEADING OF JUDGMENT ON APPEAL

IN  THE COURT OF THE SESSIONS JUDGE, BONGAIGAON

CRIMINAL APPEAL NO: 30(3)/2015
          (Under Section 374 Cr.P.C)

       1. Sorawar Ahmed            .......Appellant.

        -Vs-

       1. State of Assam       
2. Aynal Hoque    

                ........Respondents.

Present : Smt. I. Barman, AJS
                    Sessions Judge,
                                           Bongaigaon.

APPEARANCE :-  

For the Appellant : Mr. P. Baidya, 
  Advocate.

For the Respondent No. 1 : Mrs. J. Barua, P.P.

For the Respondent No. 2 : Mr. M.H. Akond, 
             Advocate.

Date of Argument :  03.12.2016

Date of Judgment :  16.12.2016

J   U   D   G   M   E   N   T

1. The  instant  appeal  is  directed  against  the  judgment  and 

order dated 30.06.2015 passed by the learned S.D.J.M. (S), Bongaigaon, 

in G.R. Case No. 453/2015 convicting and sentencing the the accused/ 
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appellant under Section 279/337/427/304(A) IPC and sentencing him to 

undergo R.I. for 6 (six) months U/S 279/337/427 IPC on each count, R.I. 

for 1 (one) year U/S 304(A) IPC. Further he is sentenced to pay fine of 

Rs. 1,000/- u/s 279/427/304(A) IPC on each count and Rs. 500/- U/S 337 

IPC, in default of fine S.I. for 15 days on each count.

                              

2. The informant Aynal Hoque, lodging an FIR on 02.06.2014 

before the Officer In-Charge, Bongaigaon P.S. alleged that on 26.05.2014 

at about 3.30 PM while his wife Abida Khatun, son Asraful Alam and 

brother Rafiqul Islam were coming by Tata Sumo vehicle bearing Engine 

No. 497SPTC43NXY673417, Chassis No. MRT446562C9N47954 of his 

brother Rafiqul Islam, the driver due to his rash and negligent driving hit 

a cyclist at Daokijhar and lost control over the vehicle and the vehicle got 

overturned on the  road as a result  of  which the  son of the  informant 

sustained injuries on his person and later on he was declared as brought 

dead  at  the  hospital.  It  is  stated  that  the  other  injured  persons  were 

undergoing treatment and the vehicle was badly damaged. It is stated the 

FIR could not be lodged earlier as he was busy in the last rites of his  

deceased son and treatment of the injured.

3. On  the  basis  of  the  FIR,  the  Officer  In-Charge  of 

Bongaigaon  Police  Station  registered  the  case  being  Bongaigaon  P.S. 

Case No. 304/2014 under Section 279/338/304(A)/427 IPC and launched 

investigation  of  the  case.  After  completion  of  the  investigation,  the 

Investigating  Officer  laid  charge-sheet  against  the  present  accused/ 

appellant Sorawar Ahmed, the driver of the Tata Sumo vehicle bearing 

Engine  No.  497SPTC43NXY673417,  Chassis  No.  MRT446562C9N 

47954 under Section 279/337/304(A)/427 IPC. 
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4. On appearance of the accused person, necessary copies as 

required U/S 207 of CrPC were furnished to the accused and on perusal 

of police report furnished U/S 173 CrPC and hearing the learned counsel 

for both sides, particulars of offence U/S 279/337/304(A)/427 IPC was 

explained to the accused to which he pleaded not guilty and claimed to 

be tried.

5. In course of trial, the prosecution side examined as many as 

13 (thirteen) witnesses. In statement recorded under Section 313 CrPC, 

the accused person denied all  the  allegations  leveled against  him and 

examined none.

   

6. After  hearing  the  argument  for  the  parties,  the  learned 

SDJM  (S),  Bongaigaon  delivered  the  judgment  dtd.  30.06.2015  and 

convicted the accused/appellant as stated above.

                              

7. Being highly aggrieved by and dis-satisfied with the above 

Judgment and Order dated 30.06.2015, passed by the learned SDJM (S), 

Bongaigaon in G.R. Case No.  453/14 U/S 279/337/427/304(A) of the 

IPC, the present appellant has preferred this appeal on the ground that the 

learned trial Court committed great error and illegality in convicting and 

sentencing  the  accused/appellant,  that  the  learned  trial  court  did  not 

decide the case on the basis of material and evidences available in the 

case record and as such, the impugned conviction and sentence is liable 

to be set aside. 

                               

8. I have heard the learned counsel appearing for the accused/ 

appellant as well as for the respondents. I have also gone through the 
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memo of  appeal,  the  entire  trial  Court  case  record  and the  impugned 

judgment and order.

Now the point for decision before me is:

9. Whether the impugned judgment and order of conviction 

passed by the learned SDJM (S), Bongaigaon in G.R. Case No. 453/14 

suffers from any illegality or infirmity ?

DISCUSSION, DECISION AND REASONS THEREOF:

10. During hearing of the appeal,  the learned counsel Mr.  P. 

Baidya for the appellant submits before me that the learned Court below 

committed great error of law while passing the impugned judgment and 

order of conviction in as much as the evidence on record do not warrant 

conviction of the accused/appellant U/S 279/337/427/304(A) IPC and as 

such, the conviction and sentence of the accused/appellant being bad in 

law is liable to be set aside. 

11. With  the  above submissions,  the  learned counsel  for  the 

accused/appellant,  prays  for  allowing  the  appeal  and  set  aside  the 

impugned judgment and order of conviction dated 30.06.2015 passed by 

the learned SDJM (S), Bongaigaon in G.R. Case No. 453/14 convicting 

the accused/appellant as stated above. 

12. Forcefully  resisting  the  submission  made  by  the  learned 

counsel for the appellant, the learned P.P. for the State submits that the 

learned Court below after full application of her judicial mind and after 

carefully considering the evidence and materials before him find that the 

prosecution has proved the charge U/S 279/337/427/304(A) IPC against 
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the accused/appellant beyond all reasonable doubt and therefore, she has 

rightly  passed  the  impugned  judgment  and  order  of  conviction  in 

conformity with law and the same need not be interfered with by this 

Appellate Court.

13. Further  submission  of  the  learned  counsel  for  the 

respondent is that the standard of proof and rebuttal by the accused must 

be by cogent evidence and in the present case, the prosecution by cogent 

and reliable evidence having been able to prove the allegation of rash and 

negligent  driving  by  the  accused/appellant  and  hence,  no  error  or 

illegality  has  been committed by the  learned Trial  Court  below while 

passing the impugned judgment and order of conviction. Hence, prays 

for dismissing this Criminal Appeal and affirm the impugned judgment 

and order of conviction recorded by the learned Court below.

14. I have given my anxious and thoughtful  consideration as 

regards to the rival contentions raised by the learned counsel for both 

sides. I have also perused the impugned judgment and order passed by 

the learned Sub-Divisional Judicial Magistrate, Bongaigaon in G.R. Case 

No. 453/14 and the materials available in the record. For appreciating the 

rival contentions, let us now travel through the evidence and materials so 

far the prosecution brought on record to prove the charge against  the 

accused/appellant. 

15. PW 1  Nahar  Ali  deposed  that  he  reached  the  place  of 

occurrence  hearing  about  the  accident  and  saw  a  Tata  Sumo  vehicle 

which was lying turtle. He also saw a cycle in damaged condition. He 

heard that the Tata Sumo hit the cycle. He heard that the injured were 
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taken to the hospital. He stated that the accident took place at Rakhaldubi 

turning on the National Highway.  

16. PW 2 Aynal Hoque,  the informant deposed that  his  wife 

and son were travelling by the Tata Sumo of his brother Rafiqul from 

Bongaigaon  towards  home  and  after  crossing  Rakhaldubi  the  driver 

applied the break in order to save a cycle at the turning. As a result the  

vehicle turned turtle and his minor son got thrown out of the vehicle and 

expired.  According  to  him,  his  wife  and  brother  were  also  sustained 

injuries in the accident. He came to know about the accident and later on 

he lodged the FIR. He proved the FIR as Ext.1. During cross he stated 

that he does not know who drove the Tata Sumo. 

17. PW 3 Abida Khatun deposed that she was coming by a Tata 

Sumo drove by the accused and after crossing Rakhaldubi turning, the 

Tata Sumo hit a cyclist who came out to the road suddenly. She stated 

that her 2 years 7 months old son was killed in that accident and she was 

injured. According to her, the Tata Sumo was not in speed. During cross 

she stated that the cycle suddenly crossed the road when their car was in 

control. According to her, the accident took place as the driver had to 

apply sudden break as a result of which the vehicle turned turtle. She 

stated  that  the  accused  did  not  drive  the  vehicle  negligently  and  the 

accident took place due to the fault of the cyclist. 

18. PW 4 Rafiqul Islam, S/O Billal Hussain deposed that on the 

day of accident his sister-in-law and her child were travelling by his Tata 

Sumo driven by the accused and after crossing Rakhaldubi the vehicle 

turned turtle as a cyclist crossed the road and driver had to apply break. 
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He testified that the police seized the documents of the car from him vide 

Ext.2. 

19. PW 5 Eusub Ali heard about the accident. He saw the dead 

body of the victim next day in the hospital. He proved the inquest report 

as Ext.3. He does not know how the accident took place. 

20. PW 6 Amzad Ali deposed that while he was in Daukijhar 

market,  he  saw  a  Tata  Sumo  car  turning  turtle.  Then  he  proceeded 

forward and had seen Rafiqul Islam lying with his cycle. According to 

him, the Tata Sumo car hit the cycle and dragged it up to a distance. He 

saw a child lying dead. On being informed, police came and seized the 

Tata  Sumo  and  the  cycle  vide  Ext.4  and  Ext.5  where  he  put  his 

signatures.  According to him, after the accident the driver of the Tata 

Sumo fled away. During cross he stated that he was not very far from the 

accident site and saw the car turning turtle and dragging the cycle. He 

denied that he did not state before the police that the Sumo hit the cycle 

from backside.  

21. PW 7 Saidur Rahman is not an eyewitness. Hearing about 

an accident he went to the place of occurrence and found a Sumo turned 

turtule. They sent the injured boy to the hospital. He did not know how 

the accident occurred but heard that  the vehicle hit  a  cyclist.  He also 

found the cyclist in senseless condition.  

22. PW 8 Kachir Ali Ahmed, the medical officer deposed that 

on  26.05.2014 he  examined the  injured  Rafiqul  Islam at  Bongaigaon 

Civil Hospital and found the followings:       
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(a) Scalp laceration (2'' x ½'' x ¼'').

(b) C.T. Scan of brain was advised but the party did not do 

it. 

He opined that  the  injury  was simple  in  nature,  fresh in 

onset caused by blunt object. He proved the medical report as Ext. 6. He 

also examined another injured Abida Khatun on the same day and found 

the following injuries:

(a) Low back ache. 

(b) Chest pain with sprain of right shoulder. 

(c) Abrasion on left arm (3'' x 2'') and right leg (3'' x 1''). 

He opined that  the  injury  was simple  in  nature,  fresh in 

onset and caused by blunt object. He proved the medical report of Abida 

Khatun as Ext.7. During cross he stated that both the patients came to 

him without police escort and he submitted the reports on 25.07.14. 

23. PW  9  Dr.  Sushanta  Bhattacharjee,  the  medical  officer 

deposed  that  on  27.05.14  he  conducted  the  postmortem  of  deceased 

Asraful Islam, aged 2 ½ years deposed that the dead body was identified 

by UBC 149 Lohit Ch. Ray, Jaynal Abedin and Yusuf Ali with a history 

of road traffic accident and found the followings: 

(a) Abrasion – 5'' x 2'' cm on the mid chest. 

(b) Abrasion – 5'' x 3'' on the abdomen. 

(c) Fracture of left humeron at middle part. 

(d) Fracture of tibia at upper 1/3rd. 

(e) Bruise of 4'' x 2'' cm on the right thigh and knee.

(f)  On  examination  of  head  a  haematoma  covering  all 

occipital region with collection of about 100 ml of blood. On opening 
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drain a collection of blood about 20 ml seen on the frontal lobe of the 

brain. 

(g)  On  examination  of  external  genitalia  abrasion  with 

haematoma on the scrotum seen. 

He opined that the cause of death is due to severe shock 

and haemorrhage following cerebral  haemorrhage and multiple  bodily 

injuries including fracture as a result  of traffic accident which is  ante 

mortem in origin. He proved the postmortem as Ext.9. 

24. PW 10 Ajay Kr. Deka, the Motor Vehicle Inspector deposed 

that he examined the Tata Sumo vehicle on 05.06.14. According to him, 

the  vehicle  did  not  bear  any  registration  number.  He  found  the 

followings:-

(a) right hand side front and rear door dented. 

(b) Window glass (rear) broken.

(c) Body top dented. 

(d) Front wind screen and glass broken, frame bent.

(e) Wiper arm and blade broken.

(f) Rear view mirror broken (right hand side).

(g) Engine bonnet dented. 

(h) Rear right hand side wheel drum bent. 

(i) Differential housing broken. 

(j) Steering wheel bent.  

(k) Dash board assembly broken. 

He proved the his report as Ext.8. During cross he stated 

that  he  has  not  reflected  in  his  report  that  the  vehicle  was  not  in 
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roadworthy condition. He testified that the vehicle was brand new and 

was not registered. 

25. PW  11  Moinuddin  Ahmed  stated  that  he  accompanied 

Rafiqul Islam to the police station to bring back the vehicle. He stated 

that the police seized the documents of the Tata Sumo vide Ext.2. He 

does not know how the accident took place. PW 12 Aminul Islam is also 

a  seizure  witness.  He  too  accompanied  Rafiqul  Islam  to  the  police 

station. He proved his signature in the seizure list as Ext.2(3). 

26. PW 13 Ajit Kr. Ray the investigating officer deposed that 

on the day of accident on receiving an information that one Tata Sumo 

vehicle hit a cyclist and turned turtle, he was entrusted to investigate the 

case. Accordingly, he visited the place of occurrence alongwith his staff 

and  found  one  cycle  in  broken condition  and the  Tata  Sumo vehicle 

lying turtle on the middle of the road. He did not find the injured at the 

place  of  occurrence  as  the  injured  have  already  been  rushed  to  the 

hospital. He seized the cycle and the car, drew sketch map of the P.O. and 

recorded the statements of the witnesses. Next day he heard that injured 

Asraful  Islam  had  succumbed  to  the  injuries.  He  took  steps  for 

postmortem examination and inquest on the dead body. On 02.06.14 the 

FIR was lodged by Aynal Hoque. He stated that driver Sorwar Ahmed 

appeared in the police station with owner of the vehicle Rafiqul Islam. 

He got the car examined through MVI and recorded the statement of the 

informant. He collected the medical report of injured Rafiqul Islam, S/O 

Billal Hussain who is the owner of the Tata Sumo from Barpeta Civil 

Hospital. He also collected the medical report of another injured cyclist 

Rafiqul Islam, S/O Meher Ali from Bongaigaon Civil Hospital and at the 
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close  of  investigation  he  submitted  charge-sheet  (Ext.10)  against  the 

accused  Sorwar  Ahmed  u/s  279/338/304(A)/427  IPC.  He  proved  the 

sketch map as Ext.11. During cross he stated that he started investigation 

on the basis of GD Entry No. 1082 dtd. 26.05.2014. He testified that 

witness Amzad Ali did not state him that the Tata Sumo hit the cycle 

from behind. He stated that the cyclist could not be examined as he could 

be found. 

27. The cyclist Rafiqul Islam, S/O Meher Ali was examined as 

Court Witness No. 1. He testified that on the day of accident at about 

3.00 PM while he was on his way to Goraimari, he was hit by a four 

wheeler near 'Ai Bridge' and the car turned turtle. He too fell down on 

the road and his cycle got broken. He was taken to the Civil Hospital 

from where he was taken to Lower Assam Hospital. According to him, he 

sustained injury on his head, leg and hands and was discharged from the 

hospital after 7 days. He stated that the car was in high speed and it hit  

him from behind. He stated that he could not identity the driver. During 

cross he stated that no other vehicle was passed through the road at that 

time. He categorically stated that he was not crossing the road at that 

time. 

28. In this case, PW 3 is the wife of the informant as well as 

mother of the deceased child.  She was also present in the Tata Sumo 

vehicle  along  with  her  son  at  the  time  of  accident.  So,  she  is  an 

eyewitness.  As per  her  evidence,  after  crossing Rakhaldubi  turning,  a 

cyclist came out to road and at that time the Tata Sumo driven by the 

accused appellant knocked down the cyclist as a result of which her 2 

years 7 months old son died and she also sustained injuries on her hand 
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and head. She also clearly stated that at that time the Tata Sumo was not 

in  high  speed.  During  cross  she  stated  that  while  the  Sumo  was 

proceeding, a cyclist crossed the road. Hence, the driver had to apply 

break suddenly due to which the Sumo turned turtle.  Her evidence is 

corroborated by PW 4 the owner of the Tata Sumo. Another eyewitness 

PW 6 testified that on the day of accident at around 3/3.30 PM, when he 

was in Doukijhar market, he had seen a Tata Sumo turned turtle. Then he 

proceeded forward and had seen Rafiqul falling with a cycle. He deposed 

that  the  cycle  hit  Rafiqul.  He also had seen a  child dead.  As per  his 

evidence, the Sumo dragged the cycle to some distance. Injured CW 1 

Rafiqul Islam staed that while he was proceeding by riding a cycle from 

Rakhaldubi towards Goraimari, before reaching the bridge of Ai river, a 

four wheeler knocked down him from backside and the vehicle turned 

turtle. The accident took place on National Highway. Though CW1 stated 

that the vehicle was in speed but it  is settled that merely because the 

vehicle was being driven at a speed does not speak of either negligence 

or rashness by itself. Merely from the speed of the vehicle, without other 

consideration  of  adverse  surrounding,  situation  and  circumstances 

existing at the time of the occurrence, about which there was nothing on 

record,  it  could  not  at  all  be  said  that  the  act  of  the  accused  driver 

amounted to criminal rashness or negligence. Speed alone is not a criteria 

for deciding rashness or negligence on the part of the driver. In absence 

of any material on record, no presumption of rashness or negligence can 

be  drawn  by  invoking  the  maxim  'res  ipsa  loquiter'.  It  was  for  the 

prosecution to bring on record to establish as to what it meant by 'high 

speed' in the facts and circumstances of the case. In this case, the clear 

evidence of the informant is that after crossing Rakhaldubi in a turning to 

save a cyclist, the driver of the Tata Sumo applied break suddenly due to 
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which the vehicle turned turtle. In the accident his minor son died. His 

evidence is corroborated by his wife (PW 3) who was also travelling by 

the same Tata Sumo at that time. Her clear evidence is that while they 

were proceeding by a Tata Sumo suddenly a cyclist crossed the road and 

then the driver had to apply break suddenly due to which the vehicle 

turned turtle. She further admitted that there was no negligence on the 

part of the driver and due to fault of the cyclist, the accident occurred. 

Another  important eyewitness PW 6 also did not state that  the driver 

drove the vehicle rashly or negligently. Though he stated that the Tata 

Sumo hit the cyclist from backside but I.O. confirmed that PW 6 only 

stated that  the  Tata  Sumo knocked the  cyclist,  but  not stated that  the 

vehicle knocked down from back side. In the accident the cyclist (CW 1) 

and  PW  3  sustained  simple  injury.  As  the  cyclist  crossed  the  road 

suddenly  and  to  save  him  the  driver  applied  break,  perhaps  at  that 

moment the vehicle hit the cyclist resulting death of a child who was the 

occupant of the vehicle. In such a situation he cannot be held negligent. 

Merely because after the accident the driver ran away (PW 6), it cannot 

be inferred his negligence. Due to afraid of public assault, possibility of 

fleeing away after the accident cannot be ruled out. A bare statement of 

one  injured  (CW 1)  that  the  vehicle  was  in  speed  is  not  enough  to 

establish  that  there  was  any  rash  and  negligence  on  the  part  of  the 

accused driver. There being no evidence on record to establish rashness 

or negligence of driving of the vehicle on the part of the appellant,  it 

cannot be said that judgment of conviction as recorded by the learned 

trial Court is legal. 

29. On aggregate appreciation of the evidences as laid down by 

the  prosecution,  I  am of  the  opinion  that  prosecution  failed  to  prove 
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negligence  or  rashness  of  the  driver  and  as  such,  the  finding  of 

conviction  as  passed  by  the  learned  trial  Court  cannot  sustain. 

Accordingly, finding of conviction is interfered with and is set aside.

30. For the reasons as stated above, this Criminal appeal stands 

allowed and the appellant is acquitted from the substance of accusation 

under section 279/337/427/304(A) IPC and he is set at liberty forthwith. 

The  accused/appellant  being  on  bail,  his  bail  bond  shall  extend  for 

another six months from today. 

                  

31. Send back the LCR along with copy of this judgment to the 

learned Court below. 

32. Judgment is prepared, delivered under my hand and seal of 

the court on this the 16th day of December, 2016 at Bongaigaon. 

                        ( I. Barman )
                      Sessions Judge,

                                              Bongaigaon. 
Dictated and Corrected by me,

             ( I. Barman )
          Sessions Judge,
            Bongaigaon.

        *****


