
HEADING OF JUDGMENT ON APPEAL

IN  THE COURT OF THE SESSIONS JUDGE, BONGAIGAON

CRIMINAL APPEAL NO: 33(4)/2012
          (Under Section 374 Cr.P.C)

       Sri Madhab Baruah          .......Appellant.

        -Vs-

       State of Assam             ........Respondent.

Present : Smt. I. Barman, AJS
                    Sessions Judge,
                                           Bongaigaon.

APPEARANCE :-  

For the Appellant : Mr. M. Rahman, Advocate.

For the Respondent : Mrs. J. Barua, P.P.

Date of Argument :  19.08.2016

Date of Judgment :  02.09.2016

J   U   D   G   M   E   N   T

1. The  instant  appeal  is  directed  against  the  judgment  and 

order dated 12.09.2012 passed by the learned Chief Judicial Magistrate, 

Bongaigaon,  in  G.R.  Case  No.  352/2009  convicting  the  accused/ 

appellant under Section 279/338 IPC and sentencing him to undergo S.I. 

for 1 (one) month U/S 279 IPC and S.I. for 3 (three) months u/s 338 IPC.

                              

2. The  informant  Sri  Nibaran  Nath,  lodging  an  FIR  on 

30.05.2009 before the Officer In-Charge, Bongaigaon P.S. alleged that on 
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28.05.2009 at about 9.00 PM while his nephew Gopi Haloi was returning 

home from North Baitamari on foot, near Satsanga Mandir a Tempo Van 

bearing No.  AS-19/C-1570 coming from back side  at  high speed and 

negligent manner knocked him down as a result of which he sustained 

injuries on his head, hand and right leg. 

3. On  the  basis  of  the  FIR,  the  Officer  In-Charge  of 

Bongaigaon  Police  Station  registered  the  case  being  Bongaigaon  P.S. 

Case No. 260/09 under Section 279/338 IPC and launched investigation 

of  the  case.  After  completion  of  the  investigation,  the  Investigating 

Officer laid charge-sheet against the present accused/appellant Madhab 

Baruah,  the  driver  of  the  Auto-rickshaw  bearing  No.  AS-19-C-1570 

under Section 279/338 IPC. 

4. On appearance of the accused person, necessary copies as 

required U/S 207 of CrPC were furnished to the accused and on perusal 

of police report furnished U/S 173 CrPC and hearing the learned counsel 

for both sides, particulars of offence U/S 279/338 IPC was explained to 

the accused to which he pleaded not guilty and claimed to be tried.

5. In course of trial, the prosecution side examined as many as 

6 (six)  witnesses.  In  statement recorded under Section 313 CrPC,  the 

accused  person  denied  all  the  allegations  leveled  against  him  and 

examined none.

   

6. After  hearing  the  argument  for  the  parties,  the  learned 

Chief  Judicial  Magistrate,  Bongaigaon  delivered  the  judgment  dtd. 
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12.09.2012 and convicted the accused/appellant as stated above.

                              

7. Being highly aggrieved by and dis-satisfied with the above 

Judgment and Order dated 12.09.2012, passed by learned Chief Judicial 

Magistrate,  Bongaigaon in G.R. Case No.  352/09 U/S 279/338 of the 

IPC, the present appellant has preferred this appeal on the ground that the 

learned trial Court has erred in law and facts of the present appeal, that 

the learned court below misread and misinterpreted the evidence brought 

into the records and arrived into an illegal decision, that the learned trial 

Court injudiciously proceeded on the basis of conjectures and surmise 

and wrongly convicted the appellant, that the learned trial Court failed to 

assess the unreliability and incredibility of the witnesses in the present 

juncture of the case and arrived into a wrong judgment and  as such, the 

impugned conviction and sentence is liable to be set aside. 

                               

8. I have heard the learned counsel appearing for the accused/ 

appellant as well  as for  the respondent.  I  have also gone through the 

memo of  appeal,  the  entire  trial  Court  case  record  and the  impugned 

judgment and order.

Now the point for decision before me is:

9. Whether the impugned judgment and order of conviction 

passed  by  the  learned Chief  Judicial  Magistrate,  Bongaigaon  in  G.R. 

Case No. 352/09 suffers from any illegality or infirmity ?

DISCUSSION, DECISION AND REASONS THEREOF:

10. During hearing of the appeal, the learned counsel Mr. M. 
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Rahman for the appellant submits before me that the learned Court below 

committed great error of law while passing the impugned judgment and 

order of conviction in as much as the evidence on record do not warrant 

conviction of the accused/appellant U/S 279/338 IPC and as such, the 

conviction  and sentence  of  the  accused/appellant  being  bad in  law is 

liable to be set aside. 

11. With  the  above submissions,  the  learned counsel  for  the 

accused/appellant,  prays  for  allowing  the  appeal  and  set  aside  the 

impugned judgment and order of conviction dated 12.09.2012 passed by 

the  learned  Chief  Judicial  Magistrate,  Bongaigaon  in  G.R.  Case  No. 

352/09 convicting the accused/appellant as stated above. 

12. Forcefully  resisting  the  submission  made  by  the  learned 

counsel for the appellant, the learned P.P. for the State submits that the 

learned Court below after full application of his judicial mind and after 

carefully considering the evidence and materials before him find that the 

prosecution has proved the charge U/S 279/338 IPC against the accused/ 

appellant  beyond  all  reasonable  doubt  and  therefore,  he  has  rightly 

passed the impugned judgment  and order  of conviction in  conformity 

with law and the  same need not  be  interfered with by this  Appellate 

Court.

13. Further  submission  of  the  learned  counsel  for  the 

respondent is that the standard of proof and rebuttal by the accused must 

be by cogent evidence and in the present case, the prosecution by cogent 

and reliable evidence having been able to prove the allegation of rash and 
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negligent  driving  by  the  accused/appellant  and  hence,  no  error  or 

illegality  has  been committed by the  learned Trial  Court  below while 

passing the impugned judgment and order of conviction. Hence, prays 

for dismissing this Criminal Appeal and affirm the impugned judgment 

and order of conviction recorded by the learned Court below.

14. I have given my anxious and thoughtful  consideration as 

regards to the rival contentions raised by the learned counsel for both 

sides. I have also perused the impugned judgment and order passed by 

the  learned  Chief  Judicial  Magistrate,  Bongaigaon  in  G.R.  Case  No. 

352/09 and the materials  available in the record.  For appreciating the 

rival contentions, let us now travel through the evidence and materials so 

far the prosecution brought on record to prove the charge against  the 

accused/appellant. 

15. PW 1 Nibaran Nath the informant in his evidence stated 

that  while  the  injured  person  was  travelling  by  a  Tempo  (Ape),  the 

Tempo driven by the accused person knocked the said Tempo as a result  

of  which the  injured sustained injury  on his  right  leg.  He proved the 

Ejahar as Ext.1 and his signature as Ext.1(1). During cross he stated that 

he had not seen the incident. He admitted that in the FIR he alleged that 

when the injured was proceeding on foot, then the accident occurred. 

16. PW  2  Gopi  Haloi  the  injured  person  deposed  that  on 

28.05.2009  at  9.00  PM while  he  was  coming  from Bongaigaon  Rail 

Station on foot a  Tempo Van bearing No. AS-19C/1570 coming from 

back  side  at  high  speed  knocked  him down as  a  result  of  which  he 
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sustained injuries on his right leg and waist. Immediately he was taken to 

Boitamari Hospital and thereafter he was taken to Swagat Hospital for 

treatment wherein he stayed for 9 days. At the time of occurrence the 

alleged Tempo van was driven by the accused person.  

17. PW 3 Raju Haloi deposed that on the day of accident at 

about 9.00 PM while he along with PW 2 (injured person) were returning 

home on foot, the Tempo van bearing No. AS-19/C-1570 driven at high 

speed knocked the injured person as a result of which he sustained injury 

on right  leg.  At first  the injured was taken to  Baitamari  Hospital  and 

thereafter  he  was  taken  to  Swagat  Hospital.  The  police  seized  the 

offending vehicle bearing No. AS-19/C-1570 and its relevant documents 

vide Ext. 2 in his presence and Ext.2(1) is his signature. During cross he 

stated that they were proceeding by a tempo but he did not know the 

number of said tempo travelled by them. He could not say the speed of 

the tempo.  

18. PW 4 Dr. Jishu Kr. Boro the medical officer deposed that 

he examined the injured Gopi Haloi and found swelling and tenderness 

on right  thigh,  abrasion below knee joint  and fracture in the place of 

swelling. He opined that the fracture is grievous in nature and caused by 

blunt object. He proved the injury report as Ext.3 and his signature as 

Ext.3(1).

19. PW 5 Diganta Deka deposed that he examined the alleged 

vehicle bearing No.  AS-19/C-1570 and found the  left  hand side front 

indicator broken. He also found the vehicle mechanically road worthy 
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condition. He proved the report as Ext.4 and his signature as Ext.4(1). 

20. PW 6 Sayed Ikram Ali  the  investigating  officer  deposed 

that on 01.07.2009 on receipt of a written ejahar from the informant a 

case  was registered and on being entrusted to investigate the  case he 

visited the place of occurrence, drew a sketch map of the P.O., recorded 

the  statements  of  the  witnesses.  On  10.08.2009  the  accused  person 

surrendered  before  him  with  the  offending  vehicle.  He  seized  the 

offending  vehicle,  its  relevant  documents  and  D/L from  the  accused 

person in presence of witnesses vide Ext.2 and Ext.2(2) is his signature. 

He got the vehicle examined by MVI. On completion of investigation the 

charge-sheet was submitted u/s 279/338 IPC against the accused person. 

He proved the charge sheet as Ext.5. 

21. The evidence available on record shows that according to 

PW 1/informant the uncle of the injured, while the injured (PW 2) was 

coming  by  one  Tempo  (Ape),  another  tempo  driven  by  the  accused 

knocked down the injured but in FIR, he alleged that when the injured 

was coming towards home on foot, the tempo of AS-19/C-1570 knocked 

down him. Again the vital witness PW 2 who was the injured stated that 

when  he  was  returning  home  on  foot,  the  tempo  No.  AS-19C/1570 

knocked down him. On the other hand, PW 3 said that when he along 

with the injured were proceeding towards home on foot, then the tempo 

AS-19C/1570 coming at  high speed,  knocked down PW 2 but  in  the 

same breath he again during cross he stated that they were proceeding by 

a tempo. So PW 1 to PW 3 made different versions as to whether by 

vehicle or on foot the injured and PW 3 were coming and as such they 
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discredited themselves by their contradictory statement and they cannot 

be believed in toto. 

                   

22. Further though PW 2 and PW 3 stated that the offending 

tempo coming at high speed knocked down the injured but PW 1 the 

informant  did  not  make  a  single  whisper  that  the  accused  drove  the 

vehicle  rashly  and negligently  whereas  PW 1 came together  with the 

injured at the time of accident as mentioned in the FIR. The fact that the 

informant along with the injured were coming together was confirmed by 

I.O. whereas during cross the informant stated that he had not seen the 

accident. The fact of driving the vehicle rashly by the accused was not 

stated  by  the  injured  in  his  statement  u/s  161  CrPC.  Thus  the 

contradictory evidence of materials witnesses PW 1 to PW 3 as to how 

the accident took place and who were present with the injured at the time 

of accident creates a serious doubt about the genuineness of the case. 

Only the evidence of the investigating officer that after about 40 days the 

accused surrendered before him with the offending vehicle, it could not 

be said that he drove the vehicle rashly or negligently as to endanger 

human life or be likely to cause hurt to others. 

23. The evidences available on record as discussed above, does 

not inspire the court to take a view that conviction can be sustained based 

on the testimony of PWs particularly PW 1 to PW 3 and when the court 

looks  for  corroboration,  the  court  does  not  find  any  corroborative 

material to hold that prosecution has been able to establish the guilt of 

the accused beyond all reasonable doubt. 
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24. Considering all the aspects, I find sufficient merit and force 

in the appeal. Consequently the appeal stands allowed and the impugned 

judgment and order dtd. 12.09.2012 passed by the learned Chief Judicial 

Magistrate,  Bongaigaon  in  G.R.  No.  352/09  is  hereby  set  aside.  The 

accused/appellant is acquitted from the offence punishable U/S 279/338 

IPC and he is set at liberty forthwith. The accused/appellant being on 

bail, his bail bond shall extend for another six months from today. 

                  

25. Send back the LCR along with copy of this judgment to the 

learned Court below. 

26. Judgment is prepared, delivered under my hand and seal of 

the court on this the 2nd day of September, 2016 at Bongaigaon. 

                        ( I. Barman )
                      Sessions Judge,

                                              Bongaigaon. 
Dictated and Corrected by me,

             ( I. Barman )
          Sessions Judge,
            Bongaigaon.

        *****


