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                  Sri A.K. Nath, Public Prosecutor 
                  for the State. 

      Date of Argument :    05.12.2014,
07.01.2015.
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JUDGEMENT  AND  ORDER

1. This  appeal  is  directed  against  the  judgment  and  order 

passed by learned Judicial Magistrate, 1st Class, Bongaigaon dated 13.08.2014 

in C.R. Case No. 362/2013 convicting the accused/appellant U/S 7(1)(ii) of the 

Essential Commodities Act and sentencing him to S.I. for six months and to 

pay a fine of Rs. 1,000/-  i/d, imprisonment for one month. 

2. The  brief  fact  of  the  case  is  that  the  informant  Habibor 

Rahman, Inspector of Food & Civil Supplies, Bongaigaon accompanied by two 

office  officials  on  06.12.2013  at  about  1.25  PM  as  per  order  of  Deputy 

Commissioner, visited the restaurant M/S Friends Home. The accused at that 

time was working as Manager there and during inspection they found that the 

accused had been using domestic LPG cylinder illegally in the kitchen of the 

restaurant  and  preparing  food  items  with  the  help  of  said  domestic  LPG 

cylinder. On being asked, the accused could not reply satisfactorily about the 
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using of domestic LPG cylinder in the restaurant for commercial purpose. The 

complainant, accordingly seized one domestic LPG cylinder alongwith rubber 

tube and one domestic regulator from the accused and kept in zimma to Sri 

Deepak  Sonar,  Manager,  M/S  Alson  Gas  Service,  Bongaigaon.  Thereafter 

complainant submitted the offence report for prosecuting the accused namely 

Rajat Ghosh U/S 7(1) of Essential Commodities Act for violation of Section 

3(1)(c)  & 3(4)  of  the LPG (Regulation  of  Supply  and Distribution)  Order, 

2000.  On receipt  of  the report,  the Court  took cognizance U/S 7(1)  of  the 

Essential Commodities Act against the accused. After completion of the trial, 

learned Magistrate convicted the accused as aforesaid.

3. Being highly aggrieved and dissatisfied with the judgment 

and order dated 13.08.2014 passed by the learned Judicial Magistrate, 1st Class, 

Bongaigaon, the accused/appellant has preferred this appeal on the following 

grounds:-   

1. For that the learned Magistrate has committed great error 

and  illegality  in  convicting  and  sentencing  the 

accused/appellant  in  C.R.  Case  No.  362/13.  As such,  the 

judgment and order passed is bad in law and liable to be set 

aside.  

2. For that the learned Trial Court did not decide the case on 

the basis of material and evidence found available on the 

case record. As such, the whole observations and findings 

there upon has been suffering from serious infirmities.  

3. For  that  the  learned Trial  Court  has  completely  failed  to 

appreciate the evidence as laid down by the witnesses in the 

case and the conviction and sentence is based on surmise 

and conjectures.  

4. For  that  the  learned  Trial  Court  has  come  to  erroneous 

finding that said restaurant belongs to the accused. As such, 

the judgment and order  passed by the learned Magistrate 

convicting him is not maintainable in the eye of law and 

liable to be set aside.  
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4. I have heard the argument advanced by the learned counsel 

of both sides. I have also perused the evidence on record. I have also gone 

through the judgment delivered by the learned Magistrate.

5. In  this  case,  three  witnesses  were  examined  by  the 

prosecution. And the accused did not adduce any evidence in support of his 

case. 

 

6. PW 1 is the informant Habibar Rahman, Inspector of Food 

& Civil  Supplies.  He  deposed  in  his  evidence  that  on  06.12.2013  he  was 

working  as  Inspector,  Food  &  Civil  Supplies  and  Consumer  Affairs  at 

Bongaigaon.  Deputy  Commissioner,  Bongaigaon had constituted  one  escort 

team comprising of IOC personnel and staff of Food & Civil Supplies to look 

into  the  matter  whether  the  domestic  LPG  cylinders  are  being  used  for 

commercial  purposes.  On 06.12.2013,  while  he along with  the escort  team 

went  for  random checking at  Station Road,  Bongaigaon,  Ward No.  2,  they 

entered  into a  restaurant  named 'Friends  Home'  and found that  a  domestic 

cylinder was being used in the kitchen. Accused Rajat Ghosh was present at 

that time and he identified himself as the Manager of the said restaurant, but he 

could not give any satisfactory reply as to why domestic LPG cylinder was 

being used in the restaurant. Then he seized the cylinder along with the rubber 

tube and regulator and gave the cylinder in the custody of the Manager, Alson 

Gas Agency. And thereafter he submitted the offence report vide Ext-1. 

In  his  cross-examination,  PW 1  replied  that  he  has  not 

submitted the copy of order of Deputy Commissioner,  Bongaigaon with the 

offence  report  and  he  also  could  not  say  who  is  the  owner  of  the  said 

restaurant.

7. PW 2 is Ajanta Kr. Duarah, who is the Deputy Manager, 

LPG Sales,  Bongaigaon.  He  deposed in  his  evidence  that  he had seen  the 

accused on the date of incident. On 06.12.2013 he alongwith Food & Civil 

Supplies  Department  personnel  went  for  random checking to  look into  the 
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matter of diversion of domestic cylinders in commercial establishments as per 

Raid  Committee  formed  by  Deputy  Commissioner,  Bongaigaon.  During 

checking they entered into a restaurant Friends Home and found that domestic 

cylinder was being used for commercial purpose which is illegal as per Food & 

Civil Supplies and Distributions Act. Habibar Rahman seized the cylinder and 

gave it in the custody of Alson Gas Agency. 

In his cross-examination, PW 2 replied that the owner of the 

restaurant is Ranjit Ghosh. They have not seized any document regarding to 

the ownership of the restaurant. 

 

8. PW 3 is Krishna Kumar Singh. He deposed in his evidence 

that on the date of incident, he came to the tea stall of the accused. At that time 

Supply Inspector Habibar Rahman inspected the tea stall of the accused and 

seized one gas cylinder in his presence. 

In  his  cross-examination,  PW 3 replied  that  one  Swapan 

Ghosh is the owner of the restaurant. 

9. From the evidence on record, it is not in dispute that on the 

date of incident while the Inspector of Civil  Supplies i.e.  PW 1 visited the 

Friends Home restaurant, he found that domestic LPG cylinder was being used 

for commercial purpose. 

10. According to the learned counsel  for the accused no any 

independent witness was examined in this case to support the use of domestic 

LPG cylinder in the restaurant of the accused, as such, conviction passed by 

the learned trial Court cannot be sustained.   

11. Ext-2  is  the  seizure  list  from  which  it  reveals  that  the 

domestic LPG cylinder was seized from the accused Rajat Ghosh. As per the 

statement of the complainant and other witnesses, accused identified himself as 

Manager of the restaurant.  Statement of the accused was recorded U/S 313 
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CrPC wherein he also did not take the plea that he was not the owner of the 

restaurant. Regarding ownership of the restaurant, the accused also failed to 

show any document that he is not the owner of the restaurant rather he is a 

Manager  of  the  Friends  Home  restaurant.  At  the  time  of  recording  313 

statement  of  the  accused  he  did  not  show any  ground  or  reason  why  the 

domestic  LPG  cylinder  was  being  used  in  the  kitchen  of  Friends  Home 

restaurant. 

12. It is seen from the record that the statement of the accused 

was recorded in the course of interrogation wherein the accused admitted the 

fact that domestic LPG cylinder was being used in the restaurant Friends Home 

for preparing tea as because the commercial gas cylinder was finished. 

13. Section 7(i)(a)(ii) of the Essential Commodities Act, 1955 

makes  any  contravention  of  a  Control  Order  framed  U/S  3  of  the  Act 

punishable for a term, which is not to be less than 3 months, but which may 

extend to 7 years along with fine. The charge against the accused/appellant is 

that  he  had  contravened  the  Clause  3(i)(b)  and  6(i)(c)  of  the  Liquefied 

Petroleum Gas (Regulation of Supply and Distribution) Order, 1993. 

14. The aforesaid Control order has been framed in exercise of 

powers U/s 3 of the Essential Commodities Act, 1955. Clause 3(1)(b) and 6(i)

(c) in respect of which contravention has been alleged and found to have been 

proved by the trial Court as under:

“3. Restriction on possession, supply and consumption of 

liquefied petroleum gas.- (1) Where a person has been granted connection for 

liquified petroleum gas under the public distribution system then he shall not:

(b) possess or use liquefied petroleum gas filled in cylinders 

or in bulk, unless he has received that supply from a Government Oil Company 

or a distributor authorised by a Government Oil Company;           
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6.  Possession,  supply  or  sale  of  liquefied  petroleum gas 

equipments.- (1) No person shall - 

(c) possess filled or empty cylinder, gas cylinder valve or 

pressure regulator, unless he is a consumer and the same has been supplied by 

a distributor, a Government Oil Company or a parallel marketeer.”

15. From the above provisions of the Control order, it is evident 

that no person can possess or use liquefied petroleum gas filled in cylinder 

unless  he  has  received  such  supply  from a  distributor  or  Government  Oil 

Company. Similarly, under Clause 6(1)(c), no person can possess a cylinder, 

valve or regulator unless he is a consumer and the same has been supplied to 

him by an oil company or authorised marketeer. 

16. In  the  present  case,  the  evidence  of  PW  1  clearly 

demonstrates that on 06.12.2013, domestic LPG cylinder was found in use in 

the premises of the restaurant Friends Home. Such use was with the aid of 

regulator,  rubber  tube  and  other  apparatus.  The  accused/appellant  is  the 

Manager of the restaurant. The evidence of PW 1 and 2 further establishes that 

accused/appellant was unable to produce any document that he had obtained 

the  LPG  cylinder  and  connected  apparatus  from  any  authorised  source  as 

contemplated by the Control order. The accused/appellant was also unable to 

produce any document to show that they were authorised consumers. In such a 

situation,  the LPG cylinder  along with  regulator  and rubber tube etc.  were 

seized by PW 1 and such seizure was made in presence of PW 2, who is an 

independent witness. 

17. The learned Magistrate,  on consideration  of  the evidence 

adduced by the prosecution, took the view that as the accused/appellant was 

found in possession of the cylinder and other connected apparatus and he was 

unable  to  satisfactorily  explain  such  possession  by  producing  any  valid 

document, the seizure which was made in accordance with the provisions of 

the Code of Criminal Procedure would be sufficient to attract the liability of 
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the accused person. It is admitted by the accused that such cylinder was in use 

in the restaurant for preparing tea. 

18. Section 10(c) of the Essential Commodities Act enables the 

Court to presume the existence of a culpable mental state on the part of an 

accused person in a prosecution for an offence under the Act, which requires 

such culpable mental state. Thereafter, the burden shifts to the accused to prove 

that  no such culpable  mental  state  had existed.  The explanation to  Section 

10(c) of the Act makes it clear that culpable mental state includes intention, 

motive, knowledge of a fact as well as belief in or reason to believe such a fact. 

Section 10(c), which was inserted in the Essential Commodities Act by Act 30 

of 1974 with effect from 22.06.1974 carves out an exception to the normal 

rule,  i.e.  that  it  is  the burden of the prosecution to bring home the offence 

alleged  against  the  accused  by  permitting  a  presumption  of  the  necessary 

culpable mental state and by casting upon the accused the burden of proving 

that  such  mental  state  did  not  exist.  In  a  prosecution  for  an  alleged 

contravention of the provisions of the Control order with regard to possession 

and use of domestic LPG cylinder and connected apparatus, knowledge of the 

accused of his possession being unauthorized has to be established. In other 

words,  proof  of  a  culpable  mental  state  of  the  accused  would  be  an 

indispensable  requirement  to  bring  home  the  offence  of  contravention  as 

alleged. 

19. Section 10(c) of the Act having permitted presumption of 

such culpable mental  state,  it  is  for the accused to prove the non-existence 

thereof by adducing clear and cogent evidence. But in the present case, the 

prosecution evidence has clearly established that the accused was in use of 

domestic LPG cylinder in the restaurant Friends Home which was in use in the 

restaurant at the time when such use was detected. The prosecution has also 

proved that  the  accused/appellant  was  unable  to  satisfactorily  explain  such 

possession or the fact that hey had obtained the cylinder and other connected 

apparatus from an authorised distributor or a Government Oil Company. On 

proof  of  the  aforesaid  facts  being  laid  by  the  prosecution,  the  burden  of 
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establishing that possession and use of the cylinder and connected apparatus 

was on the basis of valid documents rested on the defence by operation of 

Section  10(c)  of  the  Essential  Commodities  Act.  In  a  situation,  where  the 

defence did not adduce any evidence, it cannot be said that the burden cast 

upon the defence by Section 10(c) of the Act was in any manner discharged by 

the defence. 

20. For  all  the  aforesaid  reasons,  I  am  of  the  view that  the 

prosecution, in the present case, has succeeded in bringing home the charges 

brought  against  the  accused/appellant.  With  regard  to  the  sentence  of  the 

appellant, I am of the opinion that a lenient view should be taken. Therefore, 

sentence of minimum 3 months instead of 6 months as recorded by the learned 

trial Court will meet the ends of justice. 

21. Hence, sentence is modified as indicated above. However, 

no interference is made in respect of the fine amount. 

22. It is seen from the record that the accused was sentenced to 

undergo imprisonment for a period of 6 (six) months and to pay a fine of Rs. 

1000/-.  Though  it  is  not  mentioned  by  the  learned  Magistrate  whether  the 

imprisonment was simple imprisonment or rigorous imprisonment but as the 

offence is not a heinous offence like murder, it presumes that the imprisonment 

is simple imprisonment. Hence, the accused/appellant is convicted U/S 7(1)(a)

(ii) of Essential Commodities Act and sentenced to undergo S.I. for 3 (three) 

months and to pay a fine of Rs. 1,000/- i/d, S.I. for 1 (one) month.   

     O      R      D      E       R

23.  In the result, the appeal is partly allowed. With the above 

modification in respect of the sentence,  the impugned conviction is upheld. 

The  accused  is  directed  to  surrender  before  the  court  of  learned  Judicial 

Magistrate 1st Class, Bongaigaon to serve out the sentence and payment of fine.

24. Send back the case record with a copy of this judgment and 
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order to the learned trial court.

Given under hand and the seal of the court on this 7th day of 

January, 2015.

          
Dictated and corrected by me,         (  M. Nandi  )

                Sessions Judge,
             Bongaigaon.

         ( M.  Nandi )                                   
       Sessions Judge,  
         Bongaigaon.      

  ********   
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07.01.2015 Judgment is delivered.

In the result, the appeal is partly allowed. With 

the modification in respect of the sentence, the impugned 

conviction is upheld and the accused/appellant is convicted 

U/S 7(1)(a)(ii) of Essential Commodities Act and sentenced 

to undergo S.I. for 3 (three) months and to pay a fine of Rs. 

1,000/- i/d, S.I. for 1 (one) month. The accused is directed 

to surrender before the court of learned Judicial Magistrate 

1st Class, Bongaigaon to serve out the sentence and payment 

of fine.

Send back the case record with a copy of this 

judgment and order to the learned trial court.

Judgment is prepared in separate sheets and the 

same is kept with the case record.

      As dictated,


