
HEADING OF JUDGMENT ON APPEAL

IN THE COURT OF THE SESSIONS JUDGE, BONGAIGAON

CRIMINAL APPEAL NO: 40(4)/2012
          (Under Section 374 Cr.P.C)

1. Sri Pechu @ Pechun Ram Roy...........Appellant.
          -Vs-
1. State of Assam
2. Sri Satish Roy................Respondents.

Present : Smt. I. Barman, AJS
                    Sessions Judge,
                                           Bongaigaon.

APPEARANCE :-  

For the Appellant : Sri B. Choudhury &  Sri M. Kalita

For the Respondent No.1 : Mrs. J. Barua, P.P.

For the Respondent No. 2 : Mr. S. Sarkar, Advocate.
  

Date of Argument :  14.03.17
Date of Judgment :  27.03.17

J   U   D   G   M   E   N   T

1. The  instant  appeal  is  directed  against  the  order  and

judgment dated 30.10.12 passed by the learned Chief Judicial Magistrate,

Bongaigaon, in G.R. Case No. 556/07 convicting the accused/appellant

under  Section  341/325  IPC  and  sentencing  him  to  undergo  simple

imprisonment  of  one  month  for  offence  u/s  341  IPC  and  simple

imprisonment for 6 (six) months with a fine of Rs. 500/- in default, S.I.

for 1 month for commission of offence under Section 325 IPC.
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2. The  informant  Sri  Satish  Ch.  Roy,  filing  an  F.I.R  on

26.09.07 before  the  O/C,  Bongaigaon P.S alleged that  on 24.08.07 at

about 9:30 P.M Satish Roy was proceeding towards Mayapuri Cinema

Hall  where  he works  as  night  chowkidar  by ridding his  bi-cycle  and

when he reached at Swahid Bedi, Barpara near petrol pump, the accused

person Pechu Roy asked him to got down from bi-cycle and took him

backside of the town hall, wherein some unknown persons restrained him

and started to assault him with iron rod. As a result, he sustained grievous

injuries and became senseless. Thereafter, the accused persons took him

in front of the Law College and fled away therefrom. After that some

known persons seeing him lying on the road,  informed his  wife Smt.

Sandhya  Bala  Roy.  Then,  his  wife  with  help  of  others  took  him  to

Bongaigaon Civil  Hospital  and thereafter,  for  better  treatment  he  was

admitted  at  G.M.C.H,  Guwahati  on  27.08.07  wherefrom  he  was

discharged on 07/09/07. 

3. On receipt of the F.I.R, the O/C, Bongaigaon P.S. registered

a case being Bongaigaon P.S No. 399/07 U/S 341/342/325/307/34 IPC

against the accused/appellant Sri Pechu Ram Roy and laid investigation

of  the  case.  After  completion  of  the  investigation,  the  Investigating

Officer  submitted  charge-sheet  against  the  present  accused/appellant

Pechu Ram Roy under Section 341/325 IPC.  

            

4. On appearance of the accused person, necessary copies as

required U/S 207 of CrPC were furnished to the accused and on perusal

of police report furnished U/S 173 CrPC and hearing the learned counsel

for both sides, the learned Chief Judicial Magistrate, Bongaigaon vide

order  dtd.  28.09.11  framed  charge  against  the  accused  person  U/S
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341/325  IPC and  the  same  on  being  read  over  and  explained  to  the

accused, he pleaded not guilty and claimed to be tried.

5. In course of trial, the prosecution side examined as many as

5 (five) witnesses. In statement recorded under Section 313 CrPC, the

accused person denied all the allegations leveled against him.

6. After  hearing  the  argument  from  both  the  parties,  the

learned  CJM,  Bongaigaon  delivered  the  Judgment  vide  Order  dtd.

30.10.12 and convicted the accused/appellant Pechu @ Pechun Ram Roy

as stated above.

7. Being  highly  aggrieved  and  dissatisfied  with  the  above

judgment and order dtd. 30.10.12 passed by the Ld/C.J.M, Bongaigaon in

G.R No. 556/07 U/S 341/325 IPC, the present appellant had preferred

this appeal on the grounds amongst others that the ld/trial court failed to

carefully  revolves  the  entire  case  of  the  persecution  at  the  time  of

convicting the accused/appellant and failed to closely and dispassionately

scrutinize  in  the  light  of  the  evidence  available  on  record,  that  the

ld/court below failed to appreciate the cross examination of the witnesses

and committed total failure of justice in convictiing and sentencing the

accused/appellant and as such, the conviction and sentence is liable to be

set aside.

       

8. I have heard the learned counsel appearing for the accused/

appellant as well as for the respondents. I have also gone through the

memo of  appeal,  the  entire  trial  Court  case  record and the  impugned
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judgment and order.

9. Now the point for decision before me is:

      Whether the impugned judgment  and order  of  conviction

recorded by the Ld/C.J.M, Bongaigaon in G.R No. 556/07 suffers from

any illegality of infirmity?

DISCUSSION, DECISION AND REASONS THEREOF:

10. During hearing of the appeal, the learned counsel Mr. M.

Kalita made an emphatic argument contending that the prosecution has

failed to prove the allegation of wrongful restraint and causing grievous

hurt voluntarily to the informant by the accused/appellant and prays for

allowing the appeal and set aside the impugned judgment and order of

conviction dtd. 30.10.12 passed by the Ld/CJM, Bongaigaon in G.R case

No. 556/07 convicting the accused/appellant as stated above.

11. Per contra forcefully resisting the submission made by the

Ld/Counsel  for  the appellant,  the  ld/PP for  the State submits  that  the

learned court below after full application of his judicial mind and after

carefully considering the evidence and materials before him find that the

prosecution  proved  the  charge  u/s  341/325  IPC  against  the

accused/appellant  beyond  all  reasonable  doubt  and  therefore,  he  has

rightly  passed  the  impugned  judgment  and  order  of  conviction  in

conformity with law and the same must not be interfere by this court.

12. I have given my anxious and thoughtful  consideration as

regards to the rival contentious raised by the learned counsel for both
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sides. I have also perused the impugned judgment and order passed by

the Ld/Chief Judicial Magistrate, Bongaigaon in G.R No. 556/07 and the

materials available in the record. For appreciation the rival contentious,

let us travel through the evidence and materials so far the prosecution

brought on record to prove the charge against the accused/appellant.

13. PW1 Satish Ch. Roy the informant as well as the victim in

his evidence stated that on the day of incident at night at around 9:30

P.M, he was proceeding towards Mayapuri cinema Hall by bi-cycle to do

night duty and as soon as he reached near town hall, accused asked him

to stop there and then on getting down from the cycle, accused took him

to a dark place near the town hall and ordered to assault him. Then he

was assaulted with rod and became senseless. After seven days he gained

sense at G.M.C.H and then only from his wife he came to know that the

accused by assaulting had put him upon road in front of the Law College

wherefrom she admitted him in hospital. He proved the F.I.R as Ext.1.

During cross he admitted that sometimes he took alcohol and bhang in

excessive.

14. Corroborating  the   evidence  of  PW1,  his  wife  PW2

Sandhya Bala Ray in her evidence stated that on the day at around 9:00

P.M,  her  husband  after  having  meal  proceeded  for  duty  at  Mayapuri

Cinema Hall and at around 10:00 P.M fours boys coming to her house

informed  that  her  husband  was  lying  in  front  of  Law  College.

Accordingly, she along with them went there and found some persons

pouring water  upon her  husband.  Then she took PW1 to Bongaigaon

Hospital and after three days he was admitted in G.M.C.H. She further
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stated that after gaining sense, her husband reported her that while he

was proceeding for duty, accused taking him to a dark place asked some

person to assault him and accordingly he was assaulted. During cross she

stated that at that time there was strict light near law college.

15. PW3 Patish Ch. Roy the brother of the inured deposed that

on the night at around 9:45 P.M he was informed that his brother is in

hospital in injured condition. He heard that the accused had assaulted his

elder  brother.  During  cross  he  stated  that  sometime  the  informant

consumed alcohol. According to him accused is a good person. He did

not remember from whom he heard about the incident.

16. PW5 Dr. M. N. Saikia the Medical Officer deposed that on

24.08.07  when  was  working  as  SDM  &  HO  in  Bongaigaon  Civil

Hospital he examined Satish Ch. Roy who was admitted in hospital on

24.08.07  and  was  discharged  on  27.08.07  and  then  the  injured  was

referred  to  G.M.C.H.  On  examination  he  found  that  Satish  Ch.  Ray

sustained head injury with unconscious due to hemorrhagic contusions

and multiple epidural and subdural bleeding with left orbital fracture. He

opined that injury was grievous in nature. He proved the report as Ext.2.

During cross he stated that the injured was not brought to hospital on

police requisition and he treated the patient not as a medico legal patient.

He further stated that he opined as per CT Scan report. But in his report,

he  did  not  mention  the  history  of  injuries.  According  to  him  injury

sustained by the injured may cause by falling on hard substance such as

if he falls from a bicycle at high speed.
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17. The injured in the F.I.R (Ext.1) alleged that on 24.08.09 at

around 9:30 P.M he proceeded towards Mayapuri Cinema Hall and as

soon as he reached the oil depot near Swahidbedi the accused asked him

to get down and thereafter the accused along with some unknown person

had beaten him with rod. But in evidence as PW1 he stated that, when he

was proceeding by bi-cycle towards Mayapuri Cinema Hall, the accused

Pechu Roy asked him to stop and then when he got down from the bi-

cycle the accused had taken him near town hall, he asked somebody to

beat him and then he was assaulted with rod. So, as per the F.I.R the

accused along with some others had beaten him whereas in evidence he

stated that the accused taking him near town hall ordered someone to

assault him and accordingly, he was assaulted. PW2 wife of the victim

also stated that after gaining  sense, her husband reported her that on the

night when he was proceeding, accused had taken him to a dark place

near  town  hall  and  asked  someone  to  assault  him  and  accordingly,

injured was assaulted. PW3 is a hearsay evidence only. He heard that the

accused had beaten him which is not supported by the injured and his

wife as according to them the accused took the injured to a dark place

and ordered some other to assault him. PW3 also did not state that the

accused asking the injured to get down had taken him to a dark place.

The Medical Officer PW5 proved a certificate Ext.2 certifying that Satish

Ray was treated at Bongaigaon CHC from 24.08.07 to 27.08.07 who was

suffering from head injury due to hemorrhagic contusions and multiple

epidural and subdural bleeding with left orbital fracture. So he sustained

head  injury.  But  the  informant  in  the  F.I.R  as  well  as  in  evidence

remained silent on which part of his body, he sustained injury. The Ext.2

was issued on 24.09.07 i.e. just prior to two days of lodging the F.I.R and
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after one month of the alleged incident of assault which cast a doubt abut

the veracity of the case.

18. Further evidence of the injured is that after seven days of

the  incident  he  gained sense and then  his  wife  told him that  he  was

assaulted  by  accused  and  in  senseless  condition  took  him  near  law

college. But in cross he stated that after about 15 days he gained sense

and  as  per  F.I.R  he  returned  home  on  07.09.07  after  release  from

G.M.C.H. So if he gained sense after 7 or 15 days, why F.I.R was lodged

after long delay i.e. more than one month. Moreover, as per evidence of

PW1, the place i.e. the road in front of law college where he was dropped

after alleged assault is about 1 K.M away from the place of occurrence.

The occurrence took place near the Swahidbedi which is a busy area. So

if after the alleged assault the injured became senseless, how he a person

of 45/46 years was carried to 1 km distance from a busy area in the midst

of  town.  PW1  also  remained  silent  about  the  bi-cycle.  Moreover,

admittedly,  the  injured  used  to  take  alcohol  and  bhang  in  excessive

quantity. PW3 brother of the injured also corroborated that sometime, the

informant rides bi-cycle in intoxicate condition. Prosecution examined

none, who informed the wife the injured. In absence of cogent evidence

as discussed above, the inference of common intention also could not be

drawn against the accused/appellant.

19. In the  given background of  this  case,  due to  material  in

consistences in the evidence of the prosecution witnesses and coupled

with delay in lodging the F.I.R, I am of the view that the prosecution has

failed  to  establish  the  case  beyond  all  reasonable  doubt  and  the
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accused/appellant  is  entitled  to  benefit  of  doubt  and  the  impugned

judgment and order is unsustainable.

20. In  result,  appeal  is  allowed  on  contest.  The  impugned

judgment  and  order  dtd.  30.10.12  passed  the  Learned  Chief  Judicial

Magistrate, Bongaigaon in G.R No.  556/07 is set aside. The appellant is

acquitted of offences with which they were charged.

21. The appellants being on bail, shall remain in force till next

six months.

22. Sent back the LCR to the Ld. Court  below along with a

copy of this judgment.

23. Given under my hand and seal of the court on this the 27th

day of March, 2017 at Bongaigaon.

                      (I. Barman)
        Sessions Judge,
         Bongaigaon. 

Dictated and Corrected by me,

           (I. Barman)
         Sessions Judge,
          Bongaigaon.

         ********




