
HEADING OF JUDGMENT ON APPEAL

IN  THE COURT OF THE SESSIONS JUDGE, BONGAIGAON.

CRIMINAL APPEAL NO. 41(3)/2015
          (Under Section 374 Cr.P.C)

1. Sri Teben Ray               .......Appellant. 
  

                    -Vs-

1. State of Assam      ........Respondent.

Present : Smt. I. Barman, AJS
                    Sessions Judge,
                                           Bongaigaon.

APPEARANCE :-  

For the Appellant : Mr. A.K. Singha, Advocate.

For the Respondent : Mrs. J. Barua, P.P.

Date of Argument :  23.11.2016

Date of Judgment :  07.12.2016

J   U   D   G   M   E   N   T

1. The  instant  appeal  is  directed  against  the  judgment  and 

order  dated  25.08.2015  passed  by  the  learned  Addl.  Chief  Judicial 

Magistrate,  Bongaigaon,  in  G.R.  Case  No.  417/2013  convicting  the 

accused/appellant  under  Section  323/342  IPC  R/W  149  IPC  and 

sentencing him to undergo S.I. for 3 (three) months and also to pay a fine 

of Rs. 500/- in default, S.I. for 15 (fifteen) days u/s 323/149 IPC read 

with 149 IPC and S.I. for 1 (one) month u/s 149/342 IPC.

2. The informant Soneka Das, lodging an FIR on 29.05.2013 
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before the O/C, Bongaigaon P.S. alleged that on 28.05.2013 at 6.00 PM 

when her son Bakul Das was having pan in a shop at Mazgaon village, 

accused Deben Ray and Manik Ray took him away on the pretext of 

having discussion to the Madhav temple premises situated at  the said 

village,  and  accusing  him  of  practicing  witch  craft,  assaulted  him 

severely and took away cash amounting rupees eight hundred along with 

his mobile phone. Informant further alleged that getting the information 

when she went to rescue her son, she was also assaulted. 

3. On receipt of the FIR, the O/C, Bongaigaon P.S. registered 

the  case  being  Bongaigaon  P.S.  Case  No.  258/2013  under  Section 

143/342/326/379/354/323 IPC and launched investigation  of  the  case. 

After  completion  of  the  investigation,  the  Investigating  Officer  laid 

charge-sheet  against  the  present  accused/appellant  Teben  Ray  and 

accused Deben Ray, Manik Ray, Subhash Pathak, Bharat Ray, Sarat Ray 

and Kartik Ray under Section 143/342/326/323 IPC. 

4. On appearance of the accused persons, necessary copies as 

required U/S 207 of CrPC were furnished to the accused persons and on 

perusal of police report furnished U/S 173 CrPC and hearing the learned 

counsel  for  both  sides,  having  find  a  prima  facie  case,  the  learned 

Judicial  Magistrate,  1st Class,  Bongaigaon  framed  charge  against  the 

accused persons U/S 143/342/326/323 IPC and the same on being read 

over and explained to the accused persons, they pleaded not guilty and 

claimed to be tried.

5. In course of trial, the prosecution side examined as many as 
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8 (eight) witnesses. In statement recorded under Section 313 CrPC, the 

accused  persons  denied  all  the  allegations  leveled  against  them  and 

examined none. Later on, the case record was transferred to the Court of 

learned Additional Chief Judicial Magistrate, Bongaigaon.   

6. After  hearing  the  argument  for  the  parties,  the  learned 

Addl.  CJM,  Bongaigaon  delivered  the  judgment  dtd.  25.05.2015  and 

convicted all the seven accused persons including the present accused/ 

appellant Teben Ray as stated above.

                              

7. Being highly aggrieved by and dis-satisfied with the above 

Judgment  and Order  dated 25.05.2015 passed  by learned Addl.  CJM, 

Bongaigaon in G.R. Case No. 417/13 U/S 143/342/326/323 of the IPC, 

the present appellant Teben Ray has preferred this appeal on the ground 

that the learned trial Court has erred in facts  as well  as law; that  the 

learned  court  below  failed  to  appreciate  the  evidence  in  its  proper 

perspective and has occasioned a grave failure of justice and as such, the 

conviction and sentence is liable to be set aside. 

                               

8. I have heard the learned counsel appearing for the accused/ 

appellant as well  as for  the respondent.  I  have also gone through the 

memo of  appeal,  the  entire  trial  Court  case  record  and the  impugned 

judgment and order.

Now the point for decision before me is:

9. Whether the impugned judgment and order of conviction 

passed by the  learned Addl.  Chief Judicial  Magistrate,  Bongaigaon in 
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G.R. Case No. 417/13 suffers from any illegality or infirmity ?

DISCUSSION, DECISION AND REASONS THEREOF:

10. During hearing of the appeal, the learned counsel Mr. A.K. 

Singha for the appellant submits before me that the learned Court below 

committed great error of law while passing the impugned judgment and 

order of conviction in as much as the evidence on record do not warrant 

conviction  of  the  accused/appellant  U/S  143/342/326/323  IPC and  as 

such, the conviction and sentence of the accused/appellant being bad in 

law is liable to be set aside. 

11. With  the  above submissions,  the  learned counsel  for  the 

accused/appellant,  prays  for  allowing  the  appeal  and  set  aside  the 

impugned judgment and order of conviction dated 25.05.2015 passed by 

the learned Addl.  Chief Judicial Magistrate,  Bongaigaon in G.R. Case 

No. 417/13 convicting the accused/appellant as stated above. 

12. Forcefully  resisting  the  submission  made  by  the  learned 

counsel for the appellant, the learned P.P. for the State submits that the 

learned Court below after full application of his judicial mind and after 

carefully considering the evidence and materials before him find that the 

prosecution  has  proved  the  charge  U/S  149/342/323  IPC  against  the 

accused/appellant  beyond  all  reasonable  doubt  and  therefore,  he  has 

rightly  passed  the  impugned  judgment  and  order  of  conviction  in 

conformity with law and the same need not be interfered with by this 

Appellate Court.    
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13. Further  submission  of  the  learned  counsel  for  the 

respondent is that the standard of proof and rebuttal by the accused must 

be by cogent evidence and in the present case, the prosecution by cogent 

and reliable evidence having been able to prove the allegation against the 

accused/appellant and hence, no error or illegality has been committed by 

the learned Trial Court below while passing the impugned judgment and 

order of conviction. Hence, prays for dismissing this Criminal Appeal 

and affirm the impugned judgment and order of conviction recorded by 

the learned Court below.

14. I have given my anxious and thoughtful  consideration as 

regards to the rival contentions raised by the learned counsel for both 

sides. I have also perused the impugned judgment and order passed by 

the learned Addl.  Chief Judicial Magistrate,  Bongaigaon in G.R. Case 

No. 417/13 and the materials available in the record. For appreciating the 

rival contentions, let us now travel through the evidence and materials so 

far the prosecution brought on record to prove the charge against  the 

accused/appellant. 

15. PW 1 Soneka Das, the informant in her evidence deposed 

that on the day of occurrence her son went to extend invitation to their  

acquaintance for her father's Shradha ceremony. At about 6/7 pm she was 

informed by one Putul Das that when her son was having tea at Mazgaon 

accused  Deben,  Teben,  Subhas,  Bharat  etc.  kept  him confined in  the 

“mandir” premises by tying up in a post. Then she with her husband on 

reaching the place saw her son being stripped off and was in a naked 

condition, and his hair also being chopped off. She stated that her son 
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was assaulted with a wooden batten and when she pleaded the accused 

not to assault her son, the accused persons assaulted her by dragging her 

holding hair. During cross she stated that when she reached the place, it  

was dark and though there were many persons but except the accused 

persons, she could not recognize other faces. She stated that she found 

her son with under pant only. She admitted that except accused Deben 

Ray and Manik Ray, she implicated none in the FIR. PW 3 Khagen Das, 

the husband of the informant (PW 1) also deposed in the same tune with 

PW 1.            

16. PW 2 Bakul Das, the victim in his evidence deposed that on 

the day of occurrence he after extending invitations to his acquaintance 

for his grandfather's shradha ceremony was having tea at the tea stall of 

Hiren along with his friend Putul Das. At that time Deben Ray who was 

in a drunken state came to him and alleging practice of witchcraft started 

cross-questioning him. Deben Ray then dragged him out of the tea stall 

and the remaining accused viz Manik, Subhash, Sarat, Teben, Kartic etc. 

took him to Mahadev 'mandir' premises and while being taken he was 

assaulted  by  the  accused  persons.  After  taking  him  to  the  'mandir' 

premises,  he  was  tied  to  a  post,  and  thereafter  the  accused  persons 

removed his wearing clothes, snatched away his mobile and his wallet 

containing eight hundred rupees. According to him, the accused persons 

thereafter started to assault him with batten, rod etc. and accused Sarat 

with another chopped off his hair with a scissor and one shaved his pubic 

hair with a blade. He also heard that accused persons were planning to 

assault  him  with  dao  and  khukri.  In  the  meantime  when  his  parents 

arrived,  accused persons  dragged his  mother  by  holding her  hair.  He 
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further stated that he was beaten up with “Surat leaves” and thereafter 

water was poured over his body and later on police recovered him and 

took  him  to  police  station  and  provided  treatment.  He  proved  his 

statement recorded u/s 164 CrPC as Ext.1. During cross he admitted that 

he worked as a labour with mason accused Subhas. But as he did not 

perform his job properly, hence he was discharged from his job. He also 

admitted that at the time of giving statement before police, he did not 

know the names of all accused persons. 

17. PW 4 Putul Ch. Das in his evidence deposed that on the day 

of occurrence he and Bakul Das were having tea in the tea stall of Thiren 

situated  at  Mazgaon.  At  that  time  Deben  Ray  came  and  started  to 

question them and when they wanted to leave the tea stall after making 

the payment, Deben allowed him to leave the tea stall, but did not allow 

Bakul to leave the tea stall saying that they have something to discuss 

with Bakul. According to him, Deben Ray's son Manik was also present 

at that time. He stated that while he was on his way home he met Bakul's 

father and then told him the whole incident and left the place to inform 

the  matter  to  Bakul's  mother.  Later  on  he  heard  that  Deben  and  his 

associates had assaulted Bakul Das. 

18. PW  5  Sanjay  Kumar  Das  deposed  that  on  the  day  of 

occurrence in the evening time when he was on his way home he saw a 

gathering  at  Mahadev  Mandir  premises.  He  saw Bakul  sitting  in  the 

verandah of the office of Mahila Samitee situated near Mahadev Mandir 

and about 40/50 people were outside the temple premises. He heard from 

the  people  assembled  there  that  people  present  at  the  premises  had 
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questioned Bakul for some of his misdeeds. During cross he stated that 

he had no knowledge about the actual fact. PW 7 Ratibar Ray in the same 

tune stated that a mel was held in Mandir premises with regard to quarrel 

between Bakul and someone and in the said mel the accused persons 

were also present. 

19. PW 6 Thirendra Ray who turned hostile deposed that on 

28.05.2013 at about 6.30 PM while he was at his tea stall, both Deben 

Ray and Bakul Das came there for having tea at his stall and a little later, 

an altercation took place between Deben and Bakul. Thereafter both of 

them left his tea stall and later on, he heard hue and cry at a distance of 

hundred  metres  away  from  his  tea  stall.  He  further  stated  that  after 

sometime the president of his village called him to the mandir premises. 

Then after closing his tea stall, he went to the mandir premises where he 

saw Bakul sitting in the verandah of office of Mahila Samittee. He also 

had seen the mother of Bakul there. 

20. PW 8 Phoren Das, the investigating officer deposed that on 

28.05.2013 a  person over  phone informed at  the  police  station that  a 

person was tied up in  the  Mahadev mandir  premises  by the  villagers 

suspecting him of practicing witchcraft. Then the O/C alongwith him and 

other police officials rushed to the spot and found that a boy was kept 

tied up. According to him around 40/50 people were present there but 

seeing the police party the people present there ran away but they could 

apprehend accused Deben Ray and Manik Ch. Ray. They recovered the 

victim Bakul  Das  finding  him in  tied  up  condition  and his  hair  was 

chopped. On next day on receipt of an FIR from the mother of the injured 
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he was entrusted to investigate the case. In course of investigation he 

visited the place of occurrence, recorded the statement of the witnesses, 

arrested  other  accused  persons  and  submitted  charge-sheet  u/s 

143/342/326/323 IPC. During cross he stated that on receipt of verbal 

information over phone on 28.05.2011 at 10.35 PM, GDE No. 1147 dtd. 

28.05.2013 was  made  (Ext.6).  He  admitted  that  on  the  very  night  of 

recovery  of  the  injured,  he  did  interrogated  none  and  though  on 

29.05.2013 he visited the place of occurrence at 4.00 PM but on that day 

also  he  did  not  record  statement  of  any  witness.  He  recorded  the 

statement of the witnesses only on 02.06.13. He admitted that he did not 

find any rope, scissor or hair in the place of occurrence.  

21. The  evidence  available  on  record  reveals  that  so  far  the 

evidence of the victim PW 2, while he along with Putul Das were having 

tea in the tea stall of Thiren, accused Deben questioned him alleging him 

to be a witch and dragging him from the shop, he alongwith accused 

Manik, Subhash, Sarat, Teben, Kartik etc. had assaulted him and took to 

the premises of Mahadev Mandir, tied him in a post of club situated in 

the Mandir premises,  removed his  shirt  and snatched away his  Nokia 

mobile and wallet containing Rs. 800/-. It is also alleged that accused 

Sarat and another had cut his hair and one cut his pubic hair with a blade. 

But in statement u/s 164 CrPC (Ext.1) he stated that when he was having 

tea in a tea stall,  father of Manik Ray i.e. Deben Ray along with two 

others interrogated him alleging to be a witch and on denying, his hair 

and pubic hair was cut, had assaulted him and snatched away his wallet. 

So,  in  statement u/s  164 CrPC recorded on the very  next  day i.e.  on 
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29.05.2013 he only implicated Deben Ray by name and in statement u/s 

161 CrPC recorded on 02.06.13 i.e. after four days of the incident he 

implicated Deben Ray and his son Manik Ray. Though in statement u/s 

161 CrPC he stated that Deben Ray, Manik Ray along with about five 

others  were  the  perpetrator  of  the  crime  and  he  could  identify  said 

persons whose name he did not know but admittedly the I.O. did not take 

step for T.I.P. to identify the persons who committed the offence. In FIR 

also lodged on next day of incident the informant/mother of the injured 

only implicated Deben Ray and Manik Ray with five others (name not 

known). So, in statement u/s 161 CrPC and 164 statement the victim did 

not implicate accused Teben Ray whereas he was implicated by name in 

deposition.  Not  disclosing  the  material  fact  immediately  after  the 

incident casts a doubt. PW 4 Putul Ch. Das who was present with the 

injured at the time of having tea in the tea stall stated that when they 

were  having tea  Deben Ray and Manik Ray coming there questioned 

them as to from where they came and where they would go and then 

when he and PW 2 were about to return, Deben Ray did not allow PW 2 

and threatened him to leave the place and then he informed the matter to 

the parents of PW 2 and on next day heard that Deben and others had 

beaten PW 2. So PW 4 the material witness also only implicated Deben 

Ray and Manik Ray. Further on verbal information GDE No. 1147 dtd. 

28.05.2013 (Ext.5) was made. As per Ext. 5, one over phone informed at 

the police station that the people of village North Majgaon confining a 

boy in Siv Mandir premises assaulted him. So, none was implicated by 

name in the oral information made immediately after the accident. 

22. Further as per evidence of PW 1 and PW 3 the parents of 
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the victim, when they reached the place of occurrence,  many persons 

were present there but due to darkness they could not identify all.    

23. PW 6 Thirendra Ray i.e. the owner of the tea stall where the 

injured and PW 4 were taking tea from where the injured was allegedly 

taken  away,  stated  another  version.  According  to  him,  on  the  day  at 

evening time PW 2 Bakul Das and accused Deben Ray came to his shop 

and an altercation took place between them in respect of some matter and 

thereafter both of them came out from his shop and after sometime he 

heard hulla and then on being called, he went to the Mahadev Mandir 

premises and found Bakul Das and his mother there. So, he did not state 

that the injured was dragged from his shop. PW 7 only heard that Bakul 

had quarrel with someone. Sanjoy Kr. Das independent witness testifies 

that in the mandir premises about 40/50 persons gathered and heard that 

Bakul Das was interrogated for some of his misdeed. 

24. From the evidence discussed above, I find that the name of 

present appellant Teben Ray had neither been reflected in FIR nor in 

statement  of  the  injured  u/s  161  CrPC  as  well  as  u/s  164  CrPC. 

Reflecting his name by the injured and his parents in evidence appears to 

be  an  improvement  which  is  not  corroborated  by  other  witnesses. 

Therefore, in absence of corroborative evidence or any other evidence to 

prove the involvement of the present appellant, it cannot be held beyond 

all  reasonable  doubt  that  the  appellant  was  involved  in  the  alleged 

offence.

25. In the impugned judgment accused/appellant was convicted 
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with the help of section 149 IPC. Though PW 7 stated that in the mel 

held with regard to quarrel of Bakul with someone, the accused persons 

were also present but in evidence of PW 1 to PW 3, I find no cogent and 

reliable evidence as discussed above to hold that the present appellant 

was  involved in  commission  of  the  alleged offence  in  furtherance  of 

common object.  Mere presence in a unlawful assembly cannot render 

a person liable unless there was a common object and he had shared the 

same or was actuated by that common object and that object is one of 

those set out in section 141 IPC. In this case, the prosecution failed to 

prove  that  appellant  Teben  Ray  was  the  member  of  an  unlawful 

assembly, if any, and as such he cannot be held guilty with the help of 

section 149 IPC. 

26. Having  scrupulously  analyzed  the  deposition  of  all  the 

witnesses and after having given thoughtful consideration on the entire 

gamut of facts placed by the prosecution, I am of the considered view 

that  the  evidence  of  the  prosecution  witnesses,  while  are  full  of 

contradictions  and inconsistencies  failed  to  rope  the  present  appellant 

Teben Ray for alleged commission of assault and I am of the view that 

the  conviction  and  sentence  recorded  by  the  learned  Court  below in 

respect  of  present  appellant  Teben  Ray  warrants  interference  and  the 

appellant is entitled to benefit of doubt. 

27. Consequently,  the  judgment  dtd.  25.08.2015  passed  by 

learned Additional Chief Judicial Magistrate, Bongaigaon in G.R. Case 

No. 417/2013 so far the present appellant Teben Ray is set aside.   
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28. Accordingly, appeal is allowed on contest.

29. Send back the LCR to the learned Court below along with a 

copy of this judgment. 

30. Judgment is prepared, delivered under my hand and seal of 

the court on this the 7th day of December, 2016 at Bongaigaon. 

                         ( I. Barman )
Sessions Judge,
  Bongaigaon. 

Dictated and Corrected by me,

           ( I. Barman )
         Sessions Judge,
          Bongaigaon.

       *****


