
HEADING OF JUDGMENT ON APPEAL

IN  THE COURT OF THE SESSIONS JUDGE, BONGAIGAON.

CRIMINAL APPEAL NO. 56(4)/2014
       (Under Section 374(3) Cr.P.C)

1. Sri Ananta Barman      
2. Sri Hiran Barman          
3. Sri Sontosh Barman      
4. Sri Niran Barman
5. Sri Dilip Ray      
6. Sri Hemanta Barman
7. Sri Roypada Roy                            

                           .......Appellants. 
                      -Vs-

1. State of Assam           
2. Sri Dhiren Barman

            ........Respondents.

Present : Smt. I. Barman, AJS
                    Sessions Judge,
                                           Bongaigaon.

APPEARANCE :-  

For the Appellant : Mr. K. Chakraborty, Advocate

For the Respondent : Mrs. J. Barua, P.P.

Date of Argument :  22.07.2016

Date of Judgment :  05.08.2016

J   U   D   G   M   E   N   T

1. The  instant  appeal  is  directed  against  the  judgment  and 

order dated 05.11.2014 passed by the learned Additional Chief Judicial 

Magistrate,  Bongaigaon,  in  G.R.  Case  No.  764/2010  convicting  the 

accused/appellants  under  Section  323/34  IPC and  sentencing  them to 

undergo S.I. for 1 (one) month and to pay a fine of Rs. 800/- each in 

default, S.I. for another 10 (ten) days u/s 323/34 IPC.
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2. The  informant  Dhiren  Barman,  lodging  an  FIR  on 

31.10.2010 before the I/C, Bidyapur O.P. alleged that on 30.10.2010 at 

about 7.00 PM while he was on his way to his house from Lalkura Bazar 

by bi-cycle the accused/appellants by pushing made him lay upon ground 

from bi-cycle near the house of Niren Barman and by assaulting dragged 

the informant to the bank of Champabati river and again assaulted him 

severely there and snatched away his mobile phone. On raising hue and 

cry by the informant, nearby people came to the place of occurrence and 

rescued him. 

3. On receipt  of  the  FIR,  the  I/C,  Bidyapur  O.P.  made  the 

Bidyapur O.P. G.D.E. No. 495 dated 31.10.2010 and forwarded the FIR 

to  the  O/C,  Bongaigaon  P.S.  for  registering  a  case.  Accordingly,  the 

Officer In-Charge of Bongaigaon Police Station registered the case being 

Bongaigaon P.S. Case No. 553/10 under Section 147/341/325/379 IPC 

and  launched  investigation  of  the  case.  After  completion  of  the 

investigation,  the  Investigating  Officer  laid  charge-sheet  against  the 

present accused/appellants under Section 147/341/323 IPC.

4. On appearance of the accused persons, necessary copies as 

required U/S 207 of CrPC were furnished and on perusal of police report 

furnished U/S 173 CrPC and hearing the learned counsel for both sides, 

offence U/S 147/341/323 IPC was explained to the accused persons to 

which they pleaded not guilty and claimed to be tried.

5. In course of trial, the prosecution side examined as many as 

8 (eight) witnesses. In statement recorded under Section 313 CrPC, the 
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accused  persons  denied  all  the  allegations  leveled  against  them  and 

examined none.

6. After  hearing  the  argument  for  the  parties,  the  learned 

Additional CJM, Bongaigaon delivered the judgment dtd. 05.11.2014 and 

convicted the accused/appellants as stated above.

                              

7. Being highly aggrieved by and dis-satisfied with the above 

Judgment  and  Order  dated  05.11.2014  passed  by  learned  Additional 

CJM, Bongaigaon in G.R. Case No. 764/10 U/S 147/341/323 of the IPC, 

the present appellants have preferred this appeal on the ground that the 

learned trial Court erred in law and facts of the case, that the learned 

court  below  committed  gross  illegality  in  analyzing,  assessing  and 

evaluating the evidence on record, that the learned court below failed to 

apply  his  judicial  mind while  passing the  order  and judgment  and as 

such, the conviction and sentence is liable to be set aside. 

                               

8. I have heard the learned counsel appearing for the accused/ 

appellants as well as for the respondent. I have also gone through the 

memo of  appeal,  the  entire  trial  Court  case  record  and the  impugned 

judgment and order.

Now the point for decision before me is:

9. Whether the impugned judgment and order of conviction 

passed by the learned Additional Chief Judicial Magistrate, Bongaigaon 

in G.R. Case No. 764/10 suffers from any illegality or infirmity ?
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DISCUSSION, DECISION AND REASONS THEREOF:

10. During hearing of the appeal, the learned counsel Mr. K. 

Chakraborty for the appellants submits before me that the learned Court 

below  committed  great  error  of  law  while  passing  the  impugned 

judgment and order of conviction in as much as the evidence on record 

do not warrant conviction of the accused/appellants U/S 323/34 IPC and 

as such, the conviction and sentence of the accused/appellants being bad 

in law is liable to be set aside. 

11. With  the  above submissions,  the  learned counsel  for  the 

accused/appellants,  prays  for  allowing  the  appeal  and  set  aside  the 

impugned judgment and order of conviction dated 05.11.2014 passed by 

the  learned Additional  Chief  Judicial  Magistrate,  Bongaigaon in  G.R. 

Case No. 764/10 convicting the accused/ appellants as stated above. 

12. Forcefully  resisting  the  submission  made  by  the  learned 

counsel for the appellant, the learned P.P. for the State submits that the 

learned Court below after full application of his judicial mind and after 

carefully considering the evidence and materials before him find that the 

prosecution has proved the charge U/S 323/34 IPC against the accused/ 

appellants  beyond  all  reasonable  doubt  and  therefore,  he  has  rightly 

passed the impugned judgment  and order  of conviction in  conformity 

with law and the  same need not  be  interfered with by this  Appellate 

Court.

13. Further  submission  of  the  learned  counsel  for  the 

respondent is that the standard of proof and rebuttal by the accused must 
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be by cogent evidence and in the present case, the prosecution by cogent 

and  reliable  evidence  having  been  able  to  prove  the  allegation  of 

voluntarily causing hurt to the informant by the accused/appellants and 

hence,  no error  or  illegality  has  been committed by the  learned Trial 

Court  below  while  passing  the  impugned  judgment  and  order  of 

conviction. Hence, prays for dismissing this Criminal Appeal and affirm 

the impugned judgment and order of conviction recorded by the learned 

Court below.

14. I have given my anxious and thoughtful  consideration as 

regards to the rival contentions raised by the learned counsel for both 

sides. I have also perused the impugned judgment and order passed by 

the  learned Additional  Chief  Judicial  Magistrate,  Bongaigaon in  G.R. 

Case  No.  764/10  and  the  materials  available  in  the  record.  For 

appreciating the rival contentions, let us now travel through the evidence 

and  materials  so  far  the  prosecution  brought  on  record  to  prove  the 

charge against the accused/appellant. 

15. PW  1  Dhiren  Barman,  the  informant  in  his  evidence 

deposed that on 30.10.2010 at about 6.30 PM when he was on his way to 

his home from Lalkura Bazar by bi-cycle, he was stopped by one Niren 

Barman along with the cycle near Niren Barman's house. At that time the 

other accused persons armed with weapon were also present there. The 

accused persons got him fell upon the ground and by holding the collar 

of his shirt,  had beaten him. On raising hue and cry, his son Prasenjit 

Barman and other villagers from Chikibiki village came and the VDP 

Secretary  of  Chikibiki  village  namely  Nur  Islam  took  him  to  his 
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residence and informed the police. PW 1 also deposed that due to assault 

he received injuries on his chest, legs, teeth and eyes. He proved the FIR 

as Ext.1. During cross, he stated there is no street light at the place of 

occurrence and it was dark then. 

16. PW 2 Prasenjit Barman, the son of the informant deposed 

that on 30.10.2010 in the evening hearing sound of 'marpit' on the road 

near the house of Niren Barman and voice of his father, he rushed to the 

place of occurrence and saw that all the accused persons were assaulting 

his father. Then the accused persons dragged his father and he returned 

home. Thereafter he went to the hospital and he had seen injury on eyes 

and face of his father. 

17. PW 3 Ganesh Barman heard that on the day of incident in 

the evening time, there was commotion in the village. 

18. PW  4  Md.  Nur  Islam  Sheikh,  the  VDP  Secretary  of 

Chikibiki village deposed that on the day of incident when he was in 

market, he received a phone call from home that the informant has come 

to meet him. He further deposed that when he reached home, he found 

the informant in his house who reported him that people of Nachalkuti 

village would beat him up if he visits the said village. Then he informed 

the I/C and as per instruction of the I/C, he took the informant to the 

Police Out Post. During cross, he stated that the informant did not inform 

him about alleged assault. 

19. PW 5 Sarala Barman, the wife of the informant deposed 
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that on the day of incident in the evening hearing hulla in front of the 

house of Niren Barman,  she proceeded forward and saw that  accused 

Niren,  Hiren,  Hemanta,  Ananta,  Raipada,  Dilip  and  Santosh  were 

assaulting her husband with stick. Then on raising hue and cry, when 

people came to the place of occurrence, the accused persons dragged her 

husband towards the river. But then VDP Secretary Nur Islam prevented 

the accused persons and took her husband to the Police Outpost from 

where he was sent for medical examination. 

20. PW 6 Basanti Barman, the daughter-in-law of the informant 

deposed  that  on  30.10.10  in  the  evening,  hearing  hue  and  cry  about 

100/150 metre away from their house near the house of Niren Barman of 

their village, she along with her mother-in-law, husband, brother-in-law 

proceeded  forward  and  had  seen  the  accused  persons  assaulting  her 

father-in-law. Thereafter the villagers took her father-in-law to the Police 

Outpost.  During  cross,  she stated that  due to  darkness,  she could not 

identify all persons. 

21. PW 7 Dr. Rahmatullah, the Medical Officer deposed that on 

30.10.2010 he examined Dhiren Barman on police requisition and found 

mild laceration at inner aspect of lower limb with active bleeding and 

painful swelling around left eye which was simple injury caused by blunt 

object, probably a punch. He proved the injury report as Ext.2.

22. PW 8 S.I. Babul Ch. Das, the Investigating Officer deposed 

that on 30.10.2010 at about 8.15 PM VDP Secretary Nur Islam brought 

an  injured  Dhiren  Barman  to  the  Outpost.  Accordingly  after  making 
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GDE,  the  injured  was  taken  to  Bidyapur  CHC  for  treatment  and 

thereafter  the  injured was allowed to go with the  VDP Secretary.  On 

filing an ejahar by the informant on 31.10.2010, the same was forwarded 

to  Bongaigaon  P.S.  and  after  making  GDE  he  visited  the  place  of 

occurrence,  prepared  a  sketch  map,  recorded  the  statement  of  the 

witnesses, arrested the accused persons, collected the medical report and 

at the close of investigation submitted charge-sheet u/s 147/341/323 IPC. 

He proved the sketch map as Ext.3 and charge-sheet as Ext.4.              

23. From  the  evidence  of  the  PWs  it  reveals  that  as  per 

evidence of the informant (PW 1) when he was returning home by a bi-

cycle,  he  accused/appellants  waylaid him near  the  house  of  appellant 

Niren  Barman  and  all  the  accused/appellants  had  assaulted  him as  a 

result of which he sustained injuries. PW 2, PW 5 and PW 6, the son, 

wife and daughter-in-law respectively of the informant also categorically 

stated that hearing hulla when they proceeded forward, they had seen the 

accused/appellants  assaulting  the  injured.  So  far  the  evidence  of  the 

injured he sustained injuries on his chest, legs, teeth and eyes. Medical 

evidence (PW 7) also shows that the injured sustained laceration at inner 

aspect of lower lip and swelling around left eye. The alleged incident 

took place at 6.30 PM and he was examined by doctor on the very night 

at about 9.00 PM. So immediately after the incident he was examined by 

doctor on police requisition. On suggestion by defence that the injuries 

sustained by the injured may cause by falling down, the medical officer 

clearly stated that  had anybody fell  down, there would be injuries on 

other parts of the body and the injuries received by the informant could 

not cause by falling down. 
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24. Further, PW 1 the injured stated that on raising hue and cry, 

the people of Chikibiki came and then VDP Secretary Nur Islam took 

him to his  village who thereafter  took him to the  police  station.  Nur 

Islam who was examined by prosecution as PW 4 though did not state 

that he took the injured to his house but he supported that he found PW 1 

in his house who reported him that if he goes to Nachanguri village, he 

would be assaulted. PW 4 also supported that he took PW 1 to the Police 

Out Post. The evidence of PW 2, the son of the informant is also that 

hearing hulla when he rushed to the place of occurrence, he had seen the 

appellants assaulting his father and then they dragged his father and then 

he (PW 2) returned home. Pointing me to this part of the evidence, Mr. 

Chakraborty,  learned  counsel  of  the  appellants  argued  that  it  is  not 

believable that being a young son of 29 years, one would return home 

leaving his father who was dragged by seven persons after assault. But 

only  for  this  part  of  evidence,  the  whole  prosecution  case  cannot  be 

thrown out which is otherwise established.  PW 5 another eye witness 

also corroborated that after assaulting the informant, the accused persons 

took him towards river. The evidence of PW 1 and PW 2 shows that the 

place of occurrence is about one furlong away from the house of the 

informant and it is 5 minutes walking distance. PW 6, the informant's 

daughter-in-law also stated during cross that the house of appellant Niren 

Barman  is  visible  from  their  house.  From  the  aforesaid  evidence  it 

reveals that it is not unbelievable that hearing hue and cry PW 2, PW 5 

and PW 6 rushed to the place of occurrence and had seen the alleged 

incident. Further though according to PW 2, due to darkness he at first 

had not  seen the  accused person and then from their  voice,  he  could 

identify them but evidence of other eyewitness PW 5 and PW 6 along 
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with the evidence of the informant PW 1 shows that all the seven accused 

appellants had assaulted PW 1 remain unrebutted. The accused are from 

same village of the informant. There is nothing in the evidence of PW 1, 

PW 5 and PW 6 that  they had not  seen the  appellants  assaulting the 

informant. Though PW 3 is not an eyewitness, but he also corroborated 

about hulla in their village at evening time on the day of incident. 

25. From  what  has  been  discussed  above,  I  come  to  the 

irresistible  conclusion  that  the  prosecution  proved  beyond  reasonable 

doubt that the accused/appellants had beaten Dhiren Barman while he 

was  returning  home  as  a  result  of  which  he  sustained  injuries.  The 

evidence of the injured has been supported by his close family members 

PW  2,  PW  5  and  PW  6  on  this  basic  aspect  who  have  seen  the 

accused/appellant  assaulting  the  injured.  Their  evidence  remained 

undemolished on this aspect. Though PW 4 the VDP Sectetary does not 

support this part, but he supported that on the very night he found the 

injured  in  his  house,  and  he  took  him to  the  Police  Out  Post.  If  no 

incident took place, why he took him to police. On careful perusal of the 

record,  it  reveals  that  PW  4  supported  the  prosecution  story  in  his 

statement  u/s  161  CrPC.  Of  course  he  was  not  declared  hostile  by 

prosecution during trial. Further enmity between the parties was brought 

on record by defence regarding President-ship of Shiva Mandir of the 

village of the parties.  It  is  well  settled that  enmity is  a  double edged 

weapon. The enmity brought by defence during cross of PWs shows that 

perhaps for the said enmity the accused persons suddenly attacked the 

injured  while  he  was  returning  home.  Further  prosecution  evidence 

firmly  established  participation  of  all  the  accused/appellants  in  the 
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assault  to  the  informant  has  been  firmly  established.  The  informant 

narrated full facts leading to the incident in question. His evidence has 

been found trustworthy and reliable. It is settled law that the injured is 

the last person to implicate an innocent and screen the real culprit. From 

the above, I am of the considered view that it stands established that the 

accused/appellants has beaten the victim resulting injuries on his persons 

and  as  such,  conviction  of  the  accused/appellants  is  justified. 

Accordingly,  the  same  is  upheld  and  the  same  does  not  warrant 

interference by this Court. The learned counsel for the appellants submits 

that there is nothing on record to indicate that the appellants have any 

bad  antecedents  or  criminal  history.  Having  regard  to  the  facts  and 

circumstances of the case after considering all the matters in its entirety 

and the above factors which the learned counsel for the appellants has 

pointed out, this court finds that it will be sufficient to mitigate justice, if 

they are sentenced to pay the fine of Rs. 500/- each in default, simple 

imprisonment for one month each. 

26. In  the  result,  the  criminal  appeal  is  partly  allowed  on 

contest. The impugned judgment and order dtd. 05.11.2014 passed by the 

learned Additional Chief Judicial Magistrate, Bongaigaon in G.R. Case 

No.  764/10  is  modified  to  the  extent  that  the  accused/appellants  are 

sentence to pay fine of Rs. 500/- each i/d, S.I. for one month each. 

27. Appellants  are directed to appear before  the learned trial 

Court on or before 05.09.16 to pay the fine amount. 

28. Send back the LCR to the learned Court below along with a
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copy of this judgment. 

29. Judgment is prepared, delivered under my hand and seal of 

the court on this the 5th day of August, 2016 at Bongaigaon. 

                         ( I. Barman )
Sessions Judge,
  Bongaigaon.

Dictated and Corrected by me,

           ( I. Barman )
         Sessions Judge,
          Bongaigaon.

  *****


