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J   U   D   G   M   E   N   T

1. The  instant  appeal  is  directed  against  the  judgment  and 

order dated 28.12.2012 passed by the learned Chief Judicial Magistrate, 

Bongaigaon, in G.R. Case No. 858/2011 convicting the accused/appellant 

under Section 448/324 IPC and sentencing him to undergo S.I. for 6 (six) 

months u/s 448 IPC and R.I. for 2 (two) years and also to pay a fine of 

Rs. 1000/- in default, S.I. for 2 (two) months u/s 324 IPC.

2. The informant Rajani Ray, lodging an FIR on 19.12.2011 
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before the I/C, New Bongaigaon P.P. alleged that on 18.12.2011 at 12.00 

midnight while the paternal aunty of the informant namely, Smt. Rebati 

Bala Ray was sleeping with her three children in her house, the accused 

person entered into her house by opening its door and pulled her. Then 

on raising hue and cry, the accused inflicted blows to her with a sharp 

beki dao as a result of which she sustained injury on her face, hands, legs 

and others parts of the body. Hearing cry, the neighbouring people came 

there and took the injured to Lower Assam Hospital.

3. On receipt of the FIR, the I/C, New Bongaigaon P.P. made 

the G.D.E. No. 378 dated 19.12.2011 and forwarded the FIR to the O/C, 

Bongaigaon  Police  Station  for  registering  a  case.  Accordingly,  the 

Officer In-Charge of Bongaigaon Police Station registered the case being 

Bongaigaon P.S. Case No. 629/11 under Section 457/326/354 IPC and 

launched investigation of the case. After completion of the investigation, 

the Investigating Officer laid charge-sheet against the present accused/ 

appellant Anu Barman under Section 457/326/354 IPC.

4. On appearance of the accused person, necessary copies as 

required U/S 207 of CrPC were furnished to the accused and on perusal 

of police report furnished U/S 173 CrPC and hearing the learned counsel 

for both sides, having find a prima facie case, the learned Chief Judicial 

Magistrate, Bongaigaon framed charge against the accused Anu Barman 

U/S 448/326 IPC and the same on being read over and explained to the 

accused, he pleaded not guilty and claimed to be tried.

5. In course of trial, the prosecution side examined as many as 
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8 (eight) witnesses. In statement recorded under Section 313 CrPC, the 

accused  person  denied  all  the  allegations  leveled  against  him  and 

examined none.

6. After  hearing  the  argument  for  the  parties,  the  learned 

CJM, Bongaigaon delivered the judgment dtd. 28.12.2012 and convicted 

the accused/appellant as stated above.

                              

7. Being highly aggrieved by and dis-satisfied with the above 

Judgment  and  Order  dated  28.12.2012  passed  by  learned  CJM, 

Bongaigaon in G.R. Case No. 858/11 U/S 448/324 of the IPC, the present 

appellant has preferred this appeal on the ground that the learned trial 

Court has erred in law as well as facts while passing the said order of 

conviction and sentence, that the learned trial court failed to appreciate 

the deposition of witnesses along with cross-examination thereto, that the 

learned trial  court  failed to record statements of the accused U/S 313 

CrPC properly  in  accordance  with  provision  of  law and as  such,  the 

conviction and sentence is liable to be set aside. 

                               

8. I have heard the learned counsel appearing for the accused/ 

appellant as well  as for  the respondent.  I  have also gone through the 

memo of  appeal,  the  entire  trial  Court  case  record  and the  impugned 

judgment and order.

Now the point for decision before me is:

9. Whether the impugned judgment and order of conviction 

passed  by  the  learned Chief  Judicial  Magistrate,  Bongaigaon  in  G.R. 
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Case No. 858/11 suffers from any illegality or infirmity ?

DISCUSSION, DECISION AND REASONS THEREOF:

10. During hearing of the appeal, the learned counsel Mr. M. 

Kalita for the appellant submits before me that the learned Court below 

committed great error of law while passing the impugned judgment and 

order of conviction in as much as the evidence on record do not warrant 

conviction of the accused/appellants U/S 448/324 IPC and as such, the 

conviction  and sentence  of  the  accused/appellant  being  bad in  law is 

liable to be set aside. 

11. With  the  above submissions,  the  learned counsel  for  the 

accused/appellant,  prays  for  allowing  the  appeal  and  set  aside  the 

impugned judgment and order of conviction dated 28.12.2012 passed by 

the  learned  Chief  Judicial  Magistrate,  Bongaigaon  in  G.R.  Case  No. 

858/11 convicting the accused/ appellant as stated above. 

12. Forcefully  resisting  the  submission  made  by  the  learned 

counsel for the appellant, the learned P.P. for the State submits that the 

learned Court below after full application of his judicial mind and after 

carefully considering the evidence and materials before him find that the 

prosecution  has  proved  the  charge  U/S  448/324  IPC  against  the 

accused/appellant  beyond  all  reasonable  doubt  and  therefore,  he  has 

rightly  passed  the  impugned  judgment  and  order  of  conviction  in 

conformity with law and the same need not be interfered with by this 

Appellate Court.

                                    Contd----P/5



                                                       :::5:::

13. Further  submission  of  the  learned  counsel  for  the 

respondent is that the standard of proof and rebuttal by the accused must 

be by cogent evidence and in the present case, the prosecution by cogent 

and reliable evidence having been able to prove the allegation of house 

trespass  and  causing  injury  to  the  victim  by  a  sharp  weapon  by  the 

accused/appellant and hence, no error or illegality has been committed by 

the learned Trial Court below while passing the impugned judgment and 

order of conviction. Hence, prays for dismissing this Criminal Appeal 

and affirm the impugned judgment and order of conviction recorded by 

the learned Court below.

14. I have given my anxious and thoughtful  consideration as 

regards to the rival contentions raised by the learned counsel for both 

sides. I have also perused the impugned judgment and order passed by 

the  learned  Chief  Judicial  Magistrate,  Bongaigaon  in  G.R.  Case  No. 

858/11 and the  materials  available in  the  record.  For appreciating the 

rival contentions, let us now travel through the evidence and materials so 

far the prosecution brought on record to prove the charge against  the 

accused/appellant. 

15. PW 1 Rajani Roy, the informant in his evidence deposed 

that the occurrence took place on 18.12.2011 at about 12 midnight while 

he was sleeping in his house. On the next day morning at 6.00 AM Smt. 

Chandana Ray the daughter of the injured Rebati Bala Ray informed him 

over telephone that the accused person had cut her mother with a dao. 

Immediately he came to the Lower Assam Hospital and found the cut 

injuries the injured sustained being stitched by doctor. He further stated
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that  while  the  injured  person was  sleeping in  her  house,  the  accused 

person entered there  and cut her.  Thereafter  he lodged the  ejahar.  He 

proved the ejahar as Ext.1.  During cross he stated that  on the day of 

incident a function for attaining puberty was held in the house of the 

injured where many persons were invited and at night some workmen 

were present. According to him, the house of the accused is about 15 km 

away from the house of the injured.     

16. PW 2 Biswajit Ray the son of the injured deposed that on 

the  day  of  incident  at  12  midnight,  while  he  along with  Durga  Ray, 

Katani and the accused person were sitting before a fire for warm in their 

courtyard, his mother along with his younger brother was sleeping inside 

their house. Then the accused person entered into the said room and cut 

his  mother  on  her  mouth,  hand  and  leg.  Seeing  the  accused  person 

cutting his  mother,  his  younger sister Ranjana Ray became frightened 

and came out of the room to courtyard. Thereafter he along with others 

entered into the room and found the accused person standing therein with 

a dao. While they proceeded to apprehend the accused person, he fled 

away. Then by an auto rickshaw the injured was taken to Bongaigaon 

Civil  Hospital  for  treatment  and  on  being  referred  she  was  taken  to 

Lower Assam Hospital and got her admitted there for treatment where 

she was under treatment for three days. During cross he stated that on the 

day of incident the function for attaining puberty of his sister Ranjana 

Ray was held in his house.

17. Now coming to  the  evidence  of  PW 3 Ranjana Ray the 

daughter of the injured, I find that she is an eyewitness. She testified that 
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on 18.12.2011, a ceremony was performed in their house as she attained 

puberty. At the time of occurrence she was sleeping in a room adjacent to 

the room where her mother/the injured was sleeping. Hearing shouting 

she came to the  room where  her  mother  was sleeping and found the 

accused person cutting her mother with a khukuri. Thereafter coming out 

from the room to the courtyard she started shouting. At that time Lachit 

Roy, Rambha Roy, Durga Roy and Chandana Roy were sitting before a 

fire  for  warm.  Then  they  entered  into  the  room  and  had  seen  the 

occurrence. After cutting her mother, the accused fled away. During cross 

she stated that there are many houses near their house. She also stated 

that at the time of incident there was a lamp lightening in the room of her 

mother. 

18. PW 4 Chandana Roy the daughter of the injured deposed 

that on the day of occurrence the ceremony was performed in her house 

as her sister PW 3 attained puberty and at the time of incident she along 

with Durga Roy, Rambha,  Lachit and the accused person were sitting 

before a fire for warm. Then the accused entered into the room of her 

mother. A bit after, hearing shouting of PW 3 and her mother, she and 

others entered into the room. But then the accused person came out from 

the  room  with  a  dao.  They  found  her  mother  in  injured  condition. 

Thereafter her mother was taken to hospital. During cross she stated that 

she had not seen the accused cutting her mother. 

19. PW 5 Dr. Ameng Tham, the Medical Officer deposed that 

on  19.12.2011  he  examined  Reboti  Roy  and  found  (i)  extensive  cut 

injury on the face involving both the angles of the mouth having size of 7 
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to 8 cm in both sides of the angles, (ii) extensive cut injury on the tongue 

divided the tongue through and through sagitally having size of 4 to 5 cm 

deep and (iii) cut injury on both the hands. He proved the injury report as 

Ext.2. According to him, injury No. 1 and 2 are grievous in nature caused 

by sharp cutting weapon and injury No. 3 is simple in nature caused by 

sharp cutting weapon.         

20. The most vital witness PW 6 the injured Rebati Bala Roy 

deposed that on the day of occurrence at night a ceremony on obtaining 

puberty  by  her  youngest  daughter  was  performed.  At  the  time  of 

occurrence taking quilt she along with her youngest son was sleeping and 

the accused person along with some neighbours was sitting before a fire 

for warm in her court yard. At that time the accused person entered into 

her room and inflicted blows with a beki dao and a khukuri on her hands 

and mouth as a result of which her tongue and teeth were cut. She also 

sustained cut injuries in her hands. After cutting her, the accused person 

fled away and then she became senseless. Thereafter she was brought to 

Bongaigaon Civil Hospital from where she was taken to Lower Assam 

Hospital and got admitted there for treatment. During cross she stated 

that  she  own  a  fair  price  shop  and  due  to  poor  economic  condition 

sometimes she had to take loan. She testifies that on the night there were 

some guest in her house and there was no light at the time of incident. 

She admitted that she had no enmity with the accused.     

21. PW 7 Lachit Roy deposed that on the day of occurrence at 

12.30  AM he,  Chandana  and  others  were  sitting  before  a  fire  in  the 

courtyard  of  the  injured  person.  At  that  time  the  accused  stood  and 
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entered into the room where the injured was sleeping. As soon as the 

accused entered into the room, he heard shouting from the room. Then 

the daughter of the injured Ranjana came out from the room shouting 

that her mother was cut. He saw the accused person chasing Ranjana to 

cut  her.  He  and  others  came  near  the  injured  person  and  found  her 

smeared  with  blood.  At  that  time  the  accused  fled  away.  For 

apprehending the accused person, two persons chased him but could not 

succeed. Thereafter he and others took the injured to hospital by an auto-

rickshaw where from she was taken to Lower Assam Hospital and she 

was admitted there for 7 days. During cross he stated that he had not seen 

the accused cutting the injured. 

22. PW 8 Paramananda Bora, the Investigating Officer deposed 

that  on  19.12.2011  at  2.00  PM  receiving  a  written  ejahar  from  the 

informant  Sri  Rajani  Roy,  he  made  the  GDE  and  sent  the  FIR  to 

Bongaigaon P.S. for registering a case and himself investigated the case. 

He visited the place of occurrence, drew the sketch map of the place of 

occurrence and recorded the statement of the witnesses. He also recorded 

the statement of the injured after discharging her from the hospital and at 

the close of investigation submitted charge-sheet against the accused U/S 

448/326/354 IPC. He proved the charge-sheet as Ext.3.  

23. From the evidence of the prosecution witnesses, it is seen 

that the evidence of the injured PW 6 that on the night while she was 

sleeping, accused entered into her room and inflicted blows with a 'beki 

dao' or 'Khukuri' on her hand and face resulting cut injury on her tongue, 

face  and  hands  is  supported  by  eyewitness  PW  3  (daughter  of  the 
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injured) who hearing the cry of her mother entered into the room and had 

seen the accused inflicting blows her mother with a Khukuri. All the PWs 

categorically  stated  that  on  the  day,  a  function  for  attaining  PW  3 

puberty, was held in the house of the injured and after function was over, 

some guest were present on that night in her house. The alleged incident 

occurred on 18.12.2011 at midnight. There is no doubt that in the last 

part of December, certainly it was a cold day. So, the evidence of PW 2, 

PW 4  and  PW 7  that  at  that  time  they  along  with  the  accused  Anu 

Barman  were  sitting  before  a  fire  for  warm  cannot  be  ruled  out. 

Thereafter accused entered into the room of the injured and had cut her 

with a Khukuri. PW 2 Biswajit Ray the son of the injured testifies that 

when he along with Durga Ray, accused and Katani were sitting before 

fire,  his  mother  with his  younger brother  were sleeping inside house. 

Thereafter accused entering into his mother's room had cut her on face, 

hands and leg. Seeing the incident his sister Ranjana Ray out of fear by 

raising  cry  came out  and then they  all  entering  into  the  room of his 

mother found the accused standing with a dao. As soon as they proceeded 

to  apprehend the  accused,  he  fled  away  therefrom.  Corroborating  his 

version PW 3 Ranjana Ray testifies that when she was sleeping in the 

adjacent room of her mother, she heard cry and then entering into her 

mother's room, she saw the accused inflicting blows her mother with a 

Khukuri and then she raising cry came out from room. Hearing her cry 

Lachit Ray (PW 7), Rambha Ray, Durga Ray and Chandana Ray (PW 4) 

who were sitting before fire to take warm, entered in the room. At that 

moment accused fled away therefrom. In the same tune PW 4 Chandana 

Ray deposed that on the day at 12.00 midnight she along with Durga, 

Rambha, PW 7 Lachit and accused were sitting before fire. Thereafter 
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accused entered into her mother's room. After sometime hearing cry of 

her mother and sister PW 3 Ranjana Ray, they entered into her mother's 

room and had seen the accused going out with a dao from her mother's 

room.  PW 7  Lachit  Ray  also  categorically  stated  that  at  the  time  of 

incident he along with accused Anu Barman, Chandana Ray and some 

villagers were sitting before fire in the courtyard of the injured. Then 

accused entered into the room of the injured and after a little bit they 

heard cry. In the meantime injured's daughter Ranjana Ray saying that 

her mother was cut came out from her house by crying who was followed 

by the accused with a dao to cut her and though attempted to inflict her 

blow with the  dao but  could not  succeed.  Then he along with others 

entered into the room of the injured and found her smeared with blood 

and the accused fled away. In this case immediately after the occurrence 

the injured was examined by doctor at 2.30 AM. As per medical report 

the  injured  sustained  injuries  (i)  extensive  cut  injury  on  the  face 

involving both the angles of the mouth having size of 7 to 8 cm in both 

sides of the angles, (ii) extensive cut injury on the tongue divided the 

tongue through and through sagitally having size of 4 to 5 cm deep and 

(iii) cut injury on both the hands. All the PWs including injured stated 

that the injured (PW 6) sustained injuries on her face, tongue and hand. 

The medical  evidence lends  support  in  favour  of  the  evidence of  the 

victim regarding the injury sustained by the injured. The incident took 

place  at  12  midnight  of  18.12.2011 and the  FIR was  also  lodged on 

19.12.2011  at  2.00  PM.  The  injured  is  a  widow  with  three  minor 

children. In the morning at around 6.00 AM, on being informed by his 

nephew, PW 1 immediately rushed to hospital. In such a situation, it is 

quite natural on his part to rush hospital first and remaining busy with 
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injured during the day and then at 2.00 PM, he filed the FIR and as such 

this delay does not appear to be fatal for the prosecution. The evidence of 

the  PWs  firmly  established  the  presence  and  participation  of  the 

accused/appellant.  The  injured  narrated  the  full  facts  leading  to  the 

incident  in  question.  Her  evidence  has  been  found  trustworthy  and 

reliable. It is settled law that the injured is the last person to implicate an 

innocent and screen the real  culprit.  Defence could not  elicit  worth a 

name during cross-examination of the PWs to take an adverse inference 

against the prosecution. I find nothing in the evidence of PWs as to why 

they will raise an accusing finger towards an innocent, had there been no 

truth  in  their  allegation.  There  is  nothing on record  to  disbelieve  the 

testimony of prosecution witnesses. 

24. From  what  has  been  discussed  above,  I  come  to  the 

irresistible conclusion that the prosecution has proved beyond reasonable 

doubt that accused Anu Barman by entering into the room of Rebati Bala 

Ray inflicted blows on her with a dao/Khukuri (sharp weapon) while she 

was sleeping in her room. The evidence of the injured is supported by 

other PWs on the basic aspect of the case that the accused Anu Barman 

by entering into the room of the injured Rebati Bala Ray had caused the 

injuries  sustained  by  her.  The  evidence  of  the  PWs  remained 

undemolished on this aspect. Though during cross of the I.O. (PW 8), it 

was confirmed that  PW 7 did not state  that  the accused attempted to 

inflict  blows  upon  Ranjana  and  two  persons  chased  the  accused  to 

apprehend him and that PW 6 did not state that the incident occurred at 

12.00 AM while her younger son was sleeping with her and that PW 6 

also did not state that the accused had cut her with beki dao or khukuri 
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and that PW 3 did not state that the accused attempted to give blow over 

her hand but in my opinion only for those minor omission, the whole 

prosecution  case  cannot  be  thrown out  which is  otherwise  proved by 

unimpeachable  evidence  of  prosecution  witnesses.  In  the  light  of  the 

above  discussion,  it  can  be  safely  held  that  the  evidence  of  the 

prosecution unerringly lead to the conclusion, unaffected by reasonable 

doubt that established by satisfactory and clinching evidence that it was 

the  accused/appellant  Anu Barman who entered  into  the  room of  the 

injured when she was sleeping with intent  to  commit  an offence and 

thereby committed the offence of house trespass and voluntarily caused 

hurt  her  with a sharp weapon.  In absence of evidence that  the injury 

sustained  by  the  injured  falls  in  clause  one  to  eight  of  definition  of 

“grievous  hurt”  as  envisaged  in  Section  320  IPC,  the  learned  Court 

below rightly convicted the accused/appellant u/s 324 IPC for inflicting 

her blows by a Khukuri (sharp weapon). As such, I am of the considered 

view that  the conviction of the accused/ appellant u/s 448/324 IPC is 

justified and the same does not warrant interference by the Court. 

25. Regarding  sentence  while  considering  the  submission  of 

the learned counsel for the appellant regarding leniency to be shown in 

the matter of sentence, the learned court below considered the nature and 

number  of  injuries.  In  this  case  the  injured  lady  who  was  sleeping 

sustained two extensive cut injuries one on the face including both angles 

of mouth having size of 7 to 8 cm and one on the tongue dividing the 

tongue through and through sagitally of 4 to 5 cm deep in size and one 

cut injury on hand. For the injury, the injured had to admit in hospital for 

one week. She was brutally inflicted blows on mouth and tongue with a 
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sharp  cutting  weapon  at  midnight  without  any  reason  when  she  was 

sleeping. In this case, the learned trial Court sentenced the accused to S.I. 

for 6 months u/s 448 IPC and R.I. for two years with fine of Rs. 1000/- in 

default, S.I. for 2 months u/s 324 IPC. The learned trial Court also passed 

the order that both sentence will run consecutively. Considering the age 

of the appellant who is about 38 years old, I am of the considered opinion 

that ends of justice would be adequately satisfied if both the sentence 

will run concurrently. 

26. Considering the entire facts and circumstances of the case, 

gravity  of  offence  in  view  of  overwhelming  evidence  on  record,  I 

unhesitatingly  come  to  the  conclusion  that  the  impugned  judgment 

passed by the learned Chief Judicial Magistrate, Bongaigaon suffers from 

no infirmity and illegality and as such, judgment and order of conviction 

u/s 448/324 IPC is hereby upheld and affirmed with modification that 

both the sentence will run concurrently. 

27. The fine amount, on realization be paid to the injured. The 

sentence  already  undergone  shall  be  set  off  against  the  terms  of 

imprisonment.

28. Accordingly,  appeal  is  partly  allowed  on  contest  with 

modification as stated above. Send back the LCR to the learned Court 

below along with copy of this judgment. 

29. Accused/appellant is directed to appear before the learned 

trial Court on or before 17.09.2016 to serve the sentence.  
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30. Judgment is prepared, delivered under my hand and seal of 

the court on this the 18th day of August, 2016 at Bongaigaon. 

                         ( I. Barman )
Sessions Judge,
  Bongaigaon. 

Dictated and Corrected by me,

           ( I. Barman )
         Sessions Judge,
          Bongaigaon.

       *****


