
  DISTRICT  :  BONGAIGAON.
IN THE COURT OF THE SESSIONS JUDGE AT BONGAIGAON.

Criminal Revision No. 13(1)/2014.
                       

     Present :  Smt. I. Barman,
                                 Sessions Judge,
                                                      Bongaigaon. 

   1. Shriram Transport Finance Co. Ltd.  .....Petitioner. 
   Vs.     

 1. Manik Miah                    
 2. State of Assam

                         .....Respondents.

APPEARANCE :  

For the petitioner ................. Sri S. Saha,
    Advocate.  

                For the Respondent .............. Sri K. Raza,
    Advocate.                   

Date of final hearing ........................  21.11.2016,
                 30.11.2016. 

Date of Judgment & order................  03.12.2016

        J U D G M E N T            

1.   This  revision  petition  is  preferred  by  Shriram  Transport 

Finance Co. Ltd., challenging the legality, propriety and correctness of 

the  order  dtd.  09.01.2014,  passed  by  learned  Judicial  Magistrate,  1st 

Class,  Bongaigaon  in  NICR  Case  No.  82/2013,  U/S  138  of  the 

Negotiable Instrument Act. It is pertinent to mention here that vide order 

dtd.  09.01.2014  the  Ld.  Judicial  Magistrate,  1st Class,  Bongaigaon 

dismissed the case for default. 
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2. The factual  background leading to the proceeding before 

the  Ld.  Judicial  Magistrate,  1st Class,  Bongaigaon  and  the  present 

revision before this Court is briefly stated below:-

The  petitioner  as  complainant  has  filed  an  NICR  Case 

against  the  accused  Manik  Miah  before  learned  Chief  Judicial 

Magistrate, Bongaigaon alleging that the complainant who is engaged in 

the  business  of  hire-purchase,  lease  and  loan-cum-hypothecation  for 

commercial vehicles, both old and new was approached by the accused 

sought  for  financial  assistance  for  purchase  of  one  Mahindra  Maxx 

Pickup manufactured by Mahindra. 2009 model bearing Registration No. 

AS26C  0377.  Accordingly,  a  loan-cum-hypothecation  agreement  was 

made between the parties bearing No. BONGNO910080005. But after 

obtaining the loan, the accused failed to make payment of his dues to the 

complainant as agreed by him in terms of the said loan-agreement which 

the accused was supposed to refund the entire amount with interest to the 

complainant  in  46 installments.  After  several  approaches,  the  accused 

person issued a Cheque amounting to Rs. 4,80,645/- in favour of Shriram 

Transport Finance Co. Ltd.  vide Cheque No. 750969 dtd. 11.06.2013 in 

the State Bank of India, Mohendraganj Branch against the loan amount. 

Accordingly, the complainant deposited the said Cheque at Axis Bank 

Ltd., Bongaigaon Branch for collection through his company's account 

on  13.06.2013  but  the  State  Bank  of  India,  Bongaigaon  Branch 

dishonoured the said Cheque due to “Insufficient Funds and return the 

said Cheque to Axis Bank Ltd., Bongaigaon Branch on 14.06.13 with an 

endorsement  “Insufficient Funds” and accordingly the Axis Bank Ltd., 

Bongaigaon Branch return the said Cheque to the complainant on the 

same date. Hence, the complainant filed a case against the accused U/S 
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138 of N.I. Act 1881. After registering, the case was made over to the 

Court of the learned  Judicial Magistrate, 1st Class, Bongaigaon for trial. 

3. On  receipt  of  the  complaint,  the  Ld.  Trial  Court  after 

perusing  the  complaint,  documents  annexed  to  the  complaint  and 

deposition on affidavit U/S 200 CrPC vide order dtd. 11.09.2013 took 

cognizance of the case U/S 138 N.I. Act against the accused and also 

passed the order to issue summon. 

4. Accordingly,  complainant  took steps  to issue summon to 

the  accused/  respondent  on  12.09.2013  but  as  neither  the  summon 

returned  nor  the  accused  appeared,  hence  vide  order  dtd.  30.09.2013 

complainant was directed to issue fresh summon and posted the case on 

30.09.2013.  On  30.09.2013  due  to  non  return  of  summon,  the 

complainant was directed to issue fresh summon fixing 04.11.2013. But 

due to Bandh on 04.11.2013 the case has been put up on 05.11.2013 and 

posted  the  case  on  04.12.2013.  The  complainant  remained  absent  on 

04.12.2013  and  filed  a  petition  sought  for  another  date  which  was 

accordingly allowed and order was passed directing the complainant to 

take  step  to  issue  summon  to  the  accused.  On  next  date  i.e.  on 

09.01.2014 the learned court below passed the impugned order which is 

reproduced herein:

“09.01.2014      Complainant present but has 

not  taken  steps  in  compliance  with 

order dtd. 04.12.2013. Hence case is 

dismissed for default.”

  

5. Record  of  NICR  Case  No.  82/2013  reveals  that  on 
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09.01.2014 the complainant filed hazira. 

6. Mr. Saha, the learned counsel for the petitioner submitted 

that in the case, the complainant gave his attendance by filing hazira and 

as  such,  the case  could not have been dismissed for  default.  Learned 

counsel also contended that  since the impugned order is  not speaking 

judgments,  its  legality,  propriety  can  be  examined  under  revisional 

jurisdiction. 

7. Per  contra,  Mr.  K.  Raza,  the  learned  counsel  for  the 

respondent submitted that the result of dismissal of complaint is acquittal 

of the accused person and the same be challenged by way of filing an 

appeal u/s 378 CrPC. In this respect, the learned counsel relied upon the 

judgment of Hon'ble Delhi High Court in the case of  Krishna Kumar  

Gupta Vs. Mohammed Jaros [2003 GLJ 102] and Vinay Kumar Vs. State  

of U.P. & Anr. (2007 STPL 8471 Allahabad).

8. The learned counsel on behalf of the accused submitted that 

in the instant case, the complaint was dismissed in default in exercise of 

the power given by section 256 of the CrPC.

9. The provision Section 256 CrPC is extracted below:

“Non-appearance or death of complainant -

(1) If the summons has been issued on complaint and on 

the day appointed for the appearance of the accused, 

or  any  day  subsequent  thereto  to  which  the 

hearing may be adjourned, the complainant does not 

appear,  the  Magistrate  shall  notwithstanding 
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anything hereinbefore contained, acquit the accused 

unless for some reason he thinks it proper to adjourn 

the hearing of the case to some other day:

Provided that where the complainant represented by 

a  pleader  or  by  the  officer  conducting  the 

prosecution  or  where  the  Magistrate  is  of  opinion 

that  the  personal  attendance of  the  complainant  is 

not necessary, the Magistrate may dispense with his 

attendance and proceed with the case.  

(2) The provisions of sub-section (1) shall, so far as 

may  be,  apply  also  to  cases  where  the  non-

appearance of the complainant is due to his death”.

10. A bare  perusal  of  section  256  CrPC  shows  that  in  the 

eventuality  the  complainant  being  absent  the  Judicial  Magistrate  has 

three options before it - (i) it may acquit the accused, or (ii) adjourn the 

hearing of the case, or (iii) proceed to hear the case, if the complainant is 

represented by a pleader or by an officer conducting the prosecution. 

11. Provision of section 378 CrPC relates to the provision to 

file appeal, in case of acquittal. The relevant provision of appeal u/s 378 

CrPC is reproduced herein:

“378. Appeal in case of acquittal.–  

(1)  Save  as  otherwise  provided  in  sub-section  (2),  and 

subject to the provisions of Sub-sections (3) and (5)–

(a)  the  District  Magistrate  may,  in  any  case,  direct  the 

Public  Prosecutor  to  present  an  appeal  to  the  Court  of 

Session from an order of acquittal passed by a Magistrate in 

         Contd......P/6



            :::6:::  

respect of a cognizable and non-bailable offence;

(b)  the  State  Government  may,  in  any  case,  direct  the 

Public Prosecutor to present an appeal to the High Court 

from an original or appellate order of an acquittal passed by 

any  Court  other  than  a  High  Court  (not  being  an  order 

under  Clause  (a)  or  an  order  of  acquittal  passed  by  the 

Court of Session in revision. 

(2) xxx xxx xxx

(3) (No appeal to the High Court) under Sub-section (1) or 

Sub-section (2) shall be entertained except with the leave of 

the High Court.

(4)  If  such  an  order  of  acquittal  is  passed  in  any  case 

instituted  upon  complaint  and  the  High  Court,  on  an 

application made to it  by the complainant in this  behalf, 

grants special leave to appeal from the order of acquittal, 

the complainant may present such an appeal to the High 

Court.

(5) and (6) xxx xxx xxx”

12. Section 397(1) CrPC confers concurrent power to Sessions 

Courts and High Courts to examine the record of any proceeding before 

any subordinate criminal Court for the purpose of satisfying itself as to 

the correctness, legality or propriety of any finding, sentence or order and 

also to the regularity of any proceeding.   

             

13. But in the instant case, on the date fixed i.e. on 09.01.2014 

the complainant was present. Only fact is that as per order of previous 

date steps was not taken to issue summon to the accused. So, the accused 
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was  not  appeared  till  09.01.2014.  As  such,  there  is  no  question  of 

acquittal of the accused as per provision of section 256 CrPC. In spite of 

presence of the complainant, the complaint was dismissed for default not 

for want of prosecution and as such, revision u/s 397/399 is maintainable 

in  the  backdrop  of  the  provisions  of  law.  Considering  the  argument 

placed on record by the learned counsel for the petitioner, I am of the 

considered view that the impugned order deserves interference by this 

revisional  court  and  accordingly,  I  allowed  the  revision  petition.  The 

impugned order dtd. 09.01.2014 is set aside and the complaint is ordered 

to be restored.   

14. In view of the fact that the instant proceeding u/s 138 NI 

Act is pending since 2013 in the stage of service of summon, hence to 

avoid further delay the case needs to be expeditiously disposed directing 

the petitioner/complainant to take steps to issue summon on date to be 

fixed by the  learned court  below.  Both  parties  are  directed to  appear 

before the learned Court below, Bongaigaon on 28.12.16. 

15. Send back the  LCR with a  copy of  the  judgment  to  the 

learned Court below immediately.

16. Given under my hand and seal of this Court on this 3rd day 

of December, 2016.

Dictated and Corrected by me,
                         ( I. Barman )

            Sessions Judge,
              Bongaigaon. 

           ( I. Barman )
        Sessions Judge,
           Bongaigaon.


