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    JUDGEMENT AND ORDER
            

1.   This  Revision  is  directed  against  the  Order  dtd. 

21.06.2014  passed  by  learned  Additional  Chief  Judicial  Magistrate, 

Bongaigaon in NICR Case No. 29/2013 U/S 138 CrPC of N.I. Act.

2. The  brief  facts  of  the  case  is  that  the  petitioner  as 
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complainant has filed an NICR Case against the accused Ayub Ali before 

learned  Chief  Judicial  Magistrate,  Bongaigaon  on  20.05.2014  and  the 

case was registered vide NICR Case No. 29/13 U/S 138 of N.I. Act and 

transferred the same to the Court  of  learned Additional  Chief  Judicial 

Magistrate, Bongaigaon for disposal. Learned Additional Chief Judicial 

Magistrate, on receipt of the case record from the Court of learned Chief 

Judicial  Magistrate,  Bongaigaon  issued  summon  to  the  accused  after 

taking cognizance and accused put his appearance before the Court and 

the trial starts, evidence of the witnesses were recorded and the case was 

accordingly  fixed  for  argument.  On  20.05.2014,  the  lawyer  for  the 

accused filed a petition U/S 311 CrPC stating that the case being NICR 

29/13 is fixed for argument. The earlier lawyer Sri Kamal Chakraborty 

conducted the case and cross-examined the PW 1. But on perusal of the 

cross-examination of PW 1, it is found that certain relevant questions are 

required to be put  to the PW 1.  As such,  the PW 1 is  required to be 

summoned for re-cross-examination. It is also stated in the petition that 

on 24.11.2012 the complainant deposited the cheque vide no. 212201 in 

their  account  and  accordingly  the  said  cheque  was  deposited  in  the 

account  of  the accused for  collection of  the amount  mentioned in  the 

cheque and same was returned showing insufficient fund of the accused 

in the account. As such, it seems that the complainant deposited another 

cheque for encashment before the bank prior to the filing of the instant 

case. But the complainant denied collection of 12 nos. of cheque from the 

accused in his cross-examination. As such, PW 1 is required to be re-

cross-examined.  For  re-cross-examination,  learned  advocate  for  the 

                   Contd......P/3 



                                               :::3:::

accused also has given some questions which are required to be put to 

PW 1 in the event of allowing him for re-cross-examination:-

1. Whether cheque were issued prior to disbursement of  

loan ?

2. How the cheque amount was calculated ?

3. In para no. 17 of Loan cum Hypothecation Agreement  

there  is  a  clause  of  taking  post  dated  cheque  ? 

Whether 12 nos. of cheques were issued in presence of  

the Guarantor by the accused ?

4. Whether notice was issued to the Guarantor as per  

clause no. 4 of the Agreement before the proceeding ?

5. Whether any other cheque was dishonoured prior to  

institution of the instant complaint case ? 

3. Against  the  said  petition,  the  petitioner  submitted 

written  objection  wherein  it  is  stated  that  the  accused  filed  the  said 

petition through his advocate after closing of the statement of the defence 

under Section 313 CrPC. Before filing of this petition, the case was fixed 

for  argument  i.e.  the  hearing  on  law  point  and  on  facts  and  there  is 

nothing to do with new things. Hence, the petition is liable to be rejected. 

To file such a petition for re-calling witness who was already examined at 

this last stage, it is nothing but to fill up the lacuna of the accused and 

prayed to reject the petition U/S 311 CrPC. 

4. After  hearing  both  sides,  learned  Additional  Chief 
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Judicial  Magistrate,  Bongaigaon  passed  an  order  on  21.06.2014  and 

allowed the petition for re-cross-examination of PW 1 on the questions as 

mentioned by the accused in his petition.

5. Being highly aggrieved and dissatisfied with the said 

Order, the petitioner has preferred this revision petition on the following 

grounds:-

1. For that the learned trial Court has erred in law as well 

as  in  facts  while  passing  the  impugned  order  dtd. 

21.06.2014 allowing the accused person for re-cross-

examination of PW 1. 

2. For that  the learned trial  court  has committed gross 

error and illegality and failed to appreciate the matters 

on  record  in  proper  perspective  while  passing  the 

impugned order. As such, the order is not maintainable 

and liable to be set aside.

3. For that the learned trial Court has passed the order 

dtd.  21.06.2014  allowing  the  accused  to  re-cross-

examine PW 1 without applying her judicious mind. 

As such, the impugned order is liable to be set aside.  

6. I have heard argument advanced by learned counsel of 

both sides. I have perused the Order passed by learned Additional Chief 

Judicial Magistrate, Bongaigaon dtd. 21.06.2014. I have also perused the 

petition dtd. 20.05.2014 filed by the accused. 
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7. It is an admitted fact that the case was at the stage of 

argument  when  the  petition  U/S  311  CrPC  was  filed  by  the  learned 

Counsel for the accused. 

8. Section  311  CrPC  states  that  –  Power  to  summon 

material  witness,  or  examine person present.–  Any Court  may,  at  any 

stage of any inquiry, trial or other proceeding under this Code, summon 

any person as a witness, or examine any person in attendance, though not 

summoned as  a  witness,  or  recall  and re-examine  any person already 

examined; and the Court  shall  summon and examine or  recall  and re-

examine any such person if his evidence appears to it to be essential to 

the just decision of the case. 

9. On a bare look at  the provision,  it  appears  that  any 

person can be summoned as witness or recall or re-examine at any stage 

of proceeding where essential. Now the question is whether examination 

of PW 1 is required to be re-cross-examined for just decision of the case. 

10. It is seen from the record of NICR 29/13 that the PW 1 

was cross-examined by the accused side. According to learned counsel 

for the petitioner, learned counsel for the accused has already put such 

questions to the complainant, PW 1 all such questions which have been 

mentioned in the petition by the learned counsel for the accused. As such, 

the question of allowing the accused further opportunities for re-cross-

examination of PW 1 being devoid of any particulars and having been  
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filed very belatedly which is liable to be rejected. 

11. In support of his submission, learned counsel placed 

reliance on some case laws:-

(i) Crl. Revision Petition No. 331 of 2011

(Shri Henry Abraham & Smt. Sara Abraham v. 

Mriganka Bharali)

(ii) 2014 STPL (Web) 291 SC

(Indian Bank Association and others v. Union of 

India and others).

(iii) Criminal Petition No. 255 of 2010

(Smt. Roltong Singpho v. Sri Sajjan Kumar 

Agarwal)

12. In all these cases, it was observed that the trial under 

Section 138 N.I. Act should be conducted expeditiously and endeavour 

should be made to conclude the trial within six months. 

13. In the case in hand, it is seen that the PW 1 was cross-

examined  on  26.12.2013.  After  six  months,  learned  counsel  for  the 

accused filed the petition praying for re-cross-examination of PW 1. The 

question  as  mentioned  by  the  learned  counsel  for  the  accused  in  the 

petition more or less asked by the learned counsel for the accused to PW 

1 during his cross-examination. Under such belated stage i.e. at the stage 
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of argument, the learned Magistrate could not have granted any further 

time to the defence for re-cross-examination of PW 1.   

14. In  the  case  of  Indian  Bank  Association  and  others 

(supra),  Hon'ble Supreme Court  has directed that  the Court  concerned 

must  ensure  that  examination-in-chief,  cross-examination,  re-cross-

examination of the complainant  must  be taken within three months of 

assigning the case. 

15. In the light of the aforesaid principle of law and the 

guidelines given to conduct the case U/S 138 of N.I. Act expeditiously, I 

am of the view that the petition filed U/S 311 CrPC being devoid of any 

merit and having been filed very belatedly at the stage of argument, the 

petition filed by the accused can not be considered by encouraging the 

accused to further more delay of the case. Hence, the order passed by the 

learned  Additional  Chief  Judicial  Magistrate,  Bongaigaon  needs  to  be 

interfered. 

   O      R      D       E       R

16. In the result, the revision is allowed. The order passed 

by  learned  Additional  Chief  Judicial  Magistrate,  Bongaigaon dated 

21.06.2014 is  set  aside.  Learned  Additional  Chief  Judicial  Magistrate, 

Bongaigaon is directed to fix date for argument on the date of appearance 

of the parties i.e. on 02.04.2015. 
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17. LCR be transmitted back with a copy of this Order to 

the learned trial court.

Given under my hand and the seal of the Court on this 

20th  day of March, 2015.

                        (M.  Nandi)
           Sessions Judge,

   Bongaigaon. 
Dictated and Corrected by me,

          ( M. Nandi  )
        Sessions Judge,
          Bongaigaon.

     ******


