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       J U D G M E N T            

1.   This  revision  petition  is  preferred  by  Sri  Niranjan  Das, 

challenging  the  legality,  propriety  and  correctness  of  the  order  dtd. 

02.04.2016 passed by learned SDJM(S), Bongaigaon in Misc. Case No. 

16/2015. It is pertinent to mention here that vide order dtd. 02.04.2016 

the learned SDJM(S), Bongaigaon rejected the petition for calling the 

call details of mobile phone Nos. 8749992724 and 9706653368 for the 

period of 05.02.2015 to 31.03.2015.

2. The factual  background leading to the proceeding before 
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the learned SDJM(S), Bongaigaon, and the present revision before this 

Court is briefly stated below:-

The Opp. Party/1st party preferred a petition U/S 125 CrPC 

before the learned C.J.M., Bongaigaon claiming maintenance from the 

2nd party/petitioner  i.e.  her  husband,  contending  that  the  petitioner 

married her on 02.12.2002 at Mahamaya Temple, Bagribari, Dhubri. It is 

alleged  that  at  the  time  of  marriage  the  2nd party/petitioner  took  Rs. 

1,00,000/-  and  after  marriage  he  took  Rs.  1,00,000/-  totaling  Rs. 

2,00,000/- as dowry. They started conjugal life at her matrimonial home 

at  Duliajan and out of the wedlock one male child  was born namely, 

Nijan Das. It is contended that after 6 months of marriage, the 2nd party/ 

petitioner  again  demanded  an  amount  of  Rs.  5,00,000/-  and  on  her 

refusal, the 2nd party/petitioner used to torture her. Lastly on 21.02.15 for 

non fulfilling the demand of Rs. 5 lacs, the petitioner attempted to kill 

her with a dao and forced her to give a writing that she was in relation 

with third person and thereafter by his Indica Car left her along with her 

minor child at Tinsukia Bus Station without giving the bus fare to come 

to her parental home. Hence, she had to sell her golden ring and could 

come to her sister's house at North Salmara, Abhayapuri. Thereafter she 

used to  reside  with her  father  at  Bongaigaon.  Since then the  accused 

neither enquired about her nor paid any maintenance for sustenance of 

her life and child. Hence, she prayed maintenance for herself  and her 

minor son from the petitioner who is a professor of Duliajan College. 

3. On being registered, the case was made over to the Court of 

the learned SDJM(S), Bongaigaon for trial.
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4. Though at first the petitioner did not turn up and ex-parte 

judgment was passed on 21.08.15 against the petitioner but thereafter the 

exparte judgment was set aside and the present petitioner contested the 

case. By filing written statement the petitioner admitting the marriage 

and birth of the child denied the alleged torture meted by him upon the 

Opp. Party. It is pleaded that the Opp. Party has illicit relation with one 

Nijamuddin Khan and that  not by him but  she tortured him mentally 

whenever he tried to keep relation with his  mother,  brother and other 

family members.  Lastly on 21.02.15 the Opp. Party left her husband's 

company with the child at her own accord giving a writing that she loves 

another one. 

5. During trial, Opp. Party examined herself and she was duly 

cross examined by the petitioner side. Thereafter the petitioner filing a 

petition submitted that during cross-examination, the present Opp. Party 

denied using mobile  sim Nos.  9706444546 and 8749992724 and also 

denied that she regularly made contract on Whatsapp with mobile phone 

No. 9706653368 and hence prayed to call for the call details of the said 

two  phone  numbers  for  the  period  of  05.02.2015  to  31.03.2015  and 

documents regarding identity of the owner of the phone No. 8749992724 

from Aircel Telecom Company and phone No. 9706653368 of Vodafone 

Telecom Company through police.  

6. Against the petition the Opp. Party filed written objection 

stating that no any document was produced regarding ownership of the 

mobiles.  After  hearing  the  learned counsel  of  both  sides,  the  learned 

SDJM (S), Bongaigaon rejected the said petition by the impugned order 

dtd. 02.04.2016. 
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7. Being  highly  aggrieved  by  and  dis-satisfied  with  the 

aforesaid  impugned order  of  the  learned  trial  court,  the  petitioner/2nd 

party  has  preferred this  revision on the  ground that  the  learned court 

below passed  an  order  without  applying  judicious  mind;  that  if  the 

learned court below allowed the petition calling for the call details and 

identify of the owners of the phone numbers, no one would had been 

prejudiced  and  that  the  learned  trial  Court  failed  to  appreciate  the 

evidence  on  record  where  the  respondent/1st party  admitted  the 

photographs and as such the the impugned order is liable to be set aside. 

      DECISION AND REASONS THEREOF:

8. I have heard the learned Advocate of both sides and also 

have carefully gone through the case record.

9. Mr. K. Chakraborty, the learned counsel for the petitioner/ 

revisionist  during  argument  submitted  that  the  order  of  rejection  for 

calling the call details from the period of 05.02.2015 to 31.03.2015 and 

the  documents  regarding  the  identity  of  owner  of  phone  Nos. 

8749992724  from  Aircel  Telecom  Company  and  9706653368  from 

Vodafone Telecom Company is not justified and it needs interference of 

this Court. 

10. Having heard the submission of both sides, it appears that 

the only point to be decided here is whether the learned Court  below 

committed illegality in passing the order dtd. 02.04.2016 rejecting to call 

the call  details  and the documents regarding the  identity  of  owner of 

phone Nos. 8749992724 from Aircel Telecom Company and 9706653368 
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from Vodafone Telecom Company.

11. The impugned order dtd. 02.04.16 reveals that the learned 

trial  court  rejected the petition on ground that  neither  in pleading the 

petitioner mentioned the phone numbers for which CDR was called for 

nor  furnished the  details  as  to  the  subscription  of  those numbers.  On 

careful  scrutiny  of  the  record of  Misc.  16/2015,  it  reveals  that  in  the 

written statement, the present petitioner took the plea that she had illicit 

relationship with one and during her cross-examination, she denied using 

of Sim No. 9706444546 and 8749992724. She also denied that she used 

to talk with one Nijamuddin through Whatsapp. Petitioner/2nd party also 

exhibited few Whatsapp messages which is  denied by the Opp.  Party 

though admitted her photo but said that she does not know the boy shown 

in the photo with her.  Bringing on record some statement  by way of 

cross-examination in absence of pleading which she denied, cannot be 

taken in account. Moreover, record also reveals that the petitioner has not 

pleaded that the Opp. Party is the subscriber of those sim numbers. The 

learned trial Court rightly pointed that CDR only provides a static record 

of calls having already been made to a particular telephone number from 

a particular number. But the petitioner did not mention any details about 

subscription of the above mentioned phone numbers. The burden is on 

the  petitioner/2nd party  to  prove  his  plea  of  adultery  and  for  this, 

statement regarding calling phone to someone is not essential. 2nd party is 

not yet adduced evidence. Moreover,  in absence of prove of adultery, 

even if it is proved that she called phone to someone, it does not effect 

the merit of the proceeding u/s 125 CrPC and I am of the opinion that the 

learned trial Court committed no illegality in rejecting the petition. 
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12. In  the  result,  revision  petition  being  devoid  of  merit  is 

dismissed on contest. 

13. In view of the fact that the instant proceeding is u/s 125 

CrPC, hence to avoid delay, both the parties are directed to appear before 

the learned trial Court on 02.09.2016.

14. Send down the record of the learned Court below with a 

copy of this judgment. 

15. Given under my hand and seal of this Court on this  10th 

day of August, 2016.

                                        ( I. Barman )
         Sessions Judge,
                  Bongaigaon. 

Dictated and Corrected by me,

           ( I. Barman )
         Sessions Judge,
           Bongaigaon.

                     *****


