
IN THE COURT OF THE SESSIONS JUDGE :::::::::: BONGAIGAON.
 

CRIMINAL REVISION NO. 44(4)/2014.
                       

   Sri Jasada Basumatary       .........Petitioner. 
               Vs. 
   State of Assam & Anr.        .....Respondent.

           

PRESENT :   Smt. M. Nandi,
                       Sessions Judge,
                       Bongaigaon. 
   

ADOCATES APPEARED :   Mr. K. Sarkar, Advocate 
                        for the petitioner.   

                  Mr. A.K. Nath, Public Prosecutor 
for the State. 
Mr. M. Rahman, Advocate 

                  for the respondent.

Date of Argument :  09.01.2015. 

Date of Judgment :  22.01.2015.

    JUDGEMENT AND ORDER
            

1.              This Revision is directed against the order dtd. 30.09.2014 

passed by the learned Additional Chief Judicial Magistrate,  Bongaigaon in 

N.I. C.R. Case No. 37/2013 U/S 138 of Negotiable Instrument Act, in which 

the  learned  Additional  Chief  Judicial  Magistrate,  Bongaigaon  rejected  the 

petition vide No. 1326 dated 27.05.2014 filed by the accused/petitioner U/S 

45  of  the  Evidence  Act  to  send  the  disputed  cheque  to  the  Forensic 

Laboratory  for  determination  of  the  age  of  the  ink  of  signature  of  the 

petitioner/accused as well as age of the ink used to fill-up the contents of the 

disputed cheque. 

2. The brief facts of the case, is that, the Respondent No. 2/ 

Complainant filed a complaint petition U/S 138 of Negotiable Instrument Act 

before the learned Chief Judicial  Magistrate,  Bongaigaon for dishonour of 

cheque and the same was transferred to the Court of learned Additional Chief 
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Judicial Magistrate, Bongaigaon for disposal. Accordingly, on receipt of the 

summons, the accused appeared before the Court and thereafter the learned 

trial Court posted the case for evidence. Accordingly, the Respondent No. 2as 

complainant was examined as PW 1. 

3. The defence plea of the petitioner/accused is that as per the 

requirement of the Finance Company, he deposited some blank signed cheque 

to the Respondent No. 2 i.e. complainant as security before executing a loan 

agreement as well as before disbursement of loan amount of Rs. 2,18,000/-. 

Subsequently the Respondent No. 2 i.e. the complainant misused one of the 

aforesaid blank signed cheque of the petitioner and after dishonour of the said 

disputed cheque, this case has been instituted. 

4. The accused/petitioner on 27.05.2014 filed a petition U/S 

45  of  the  Evidence  Act  to  send  the  disputed  cheque  to  the  Forensic 

Laboratory for determination of the age of the ink of the signature on the 

disputed cheque and the age of the ink to fill up the contents of the disputed 

cheque and after hearing both sides, the trial Court rejected the petition.  

5. Being highly aggrieved and dissatisfied with the order dtd. 

30.09.2014  passed  by  the  learned  Additional  Chief  Judicial  Magistrate, 

Bongaigaon,  the  petitioner  has  preferred  this  revision  on  the  following 

grounds:

1. For that the learned trial Court has erred in law as well as 

facts while passing the impugned order dated 30.09.2014. 

As such, the impugned order dated 30.09.2014 is liable to 

be set aside.  

2. For that the learned Trial Court has failed to appreciate the 

contents  of  the  petition  dtd.  27.05.2014,  in  which  the 

petitioner prayed before the learned Trial Court to send the 

disputed cheque to the expert for their opinion regarding 

the age of the signature of the accused and the petition 

was not disposed of with its merits. As such, the impugned 
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order dated 30.09.2014 is liable to be set aside. 

3. For that the impugned order dated 30.09.2014 passed by 

the  learned  Trial  Court  is  illegal  and  without  applying 

judicious mind and therefore causes miscarriage of justice. 

As such, the impugned order dated 30.09.2014 is liable to 

be set aside. 

6. I  have  perused  the  Order  of  learned  Additional  Chief 

Judicial  Magistrate,  Bongaigaon  passed on 30.09.2014. I  have also heard 

arguments advanced by learned counsel of both sides. 

7. It was urged by the learned counsel for the accused that 

when  a  contention  has  been  raised  that  the  complainant  has  misused  the 

cheque, even in a case where a presumption can be raised U/S 118(a) or 139 

of  the  Negotiable  Instrument  Act,  an  opportunity  must  be  granted  to  the 

accused  for  adducing  evidence  in  rebuttal  thereof.  As  the  law places  the 

burden on the accused, he must be given an opportunity to discharge it. An 

accused has a right to fair trial. He has a right to defend himself as a part of 

his human as also fundamental rights as enshrined under Article 21 of the 

Constitution of  India.  The right  to defend oneself  and for  that  purpose to 

adduce evidence is recognized by the Parliament in terms of sub-section (2) 

of  Section  243 of  the  Code  of  Criminal  Procedure  and in  support  of  his 

submission, learned counsel placed reliance on some case laws:-

(i) AIR 2008 SC 2010

(T. Nagappa v. Y.R. Muralidhar)

(ii) (2007) 2 SCC 258

(Mrs. Kalyani Baskar v. Mrs. M.S. Sampoornam)

8. On the other hand, learned counsel for the Respondent No. 

2  has  submitted  that  in  the  instant  case,  the  signature  in  the  cheque was 

admitted by the accused. According to the drawer of the cheque, amount and 

the name has been written not by the drawer but by somebody else or by the 

payee and tried to get it  encashed. As such, order passed by learned Trial 
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Court by rejecting the petition is well within the provision of law. 

9. Learned  counsel  also  submitted  some  case  laws  on  the 

point:-

(i) 2003 (3) KLT 721

(Lillykutty vs. Lawrance).

10. In the said case, it was held that there is no rule in banking 

business that payee's name as well as amount should be written by drawer 

himself.  In  the  instant  case  Bank  has  never  found  that  the  cheque  was 

tampered with or forged or there is material alteration or that the handwriting 

by which the payee's name and the amount was written was differed. The 

Bank was willing to hounour the cheques if sufficient funds were there even 

if the payee's name and the amount was written by somebody else other than 

the holder of the account or the drawer of the cheque. The mere fact that the 

payee's name and the amount shown are not in the handwriting of the drawer 

does not invalidate the cheque. No law provides in the case of cheques the 

entire body has to be written by the drawer only.  What is  material  is  the 

signature  of the drawer and not  the body of the instrument.  Banks would 

normally see whether the instrument is that the drawer and the cheque has 

been signed by the drawer himself.  

11. In the case of Rajendran v. Usharani [2001-LW (Cri.) 319] 

it  has been observed that no law prescribes that in case of any negotiable 

instrument,  the entire body of  the instrument  shall  be written only by the 

maker or drawer of the instrument. Once the execution is admitted, it shall be 

taken that the cheque was issued by the accused in favour of the complainant 

towards the discharge of the liability even in a case where the cheque was 

filled up by some other person. 

12. Hon'ble Supreme Court in the case of  Kalyani Baskar v.  

M.S.  Sampoornam [2007(2) CTC 364],  observed that  in a case where the 

signature of the cheque was in dispute in a prosecution under Section 138 of 
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the  Negotiable  Instrument  Act,  denial  of  an  opportunity  to  the  accused 

seeking  to  send  he  disputed  cheque  for  examination  and  opinion  of 

handwriting  expert  would  amount  to  unfair  trial  and  deprivation  of  an 

opportunity  to  the  accused  to  rebut  the  claim  of  the  complainant.  The 

aforesaid ratio cannot be extended to the facts and circumstances of the case 

where the signature  in  the disputed cheque was  candidly  admitted by  the 

accused. 

13. In  the  case  in  hand,  it  is  seen  that  the  cheque  was 

dishonoured by the banker of the applicant on the ground of insufficiency of 

fund  then  other  ground  raised  by  the  applicant  regarding  difference  of 

signature on the cheque is not required any consideration, as the impugned 

cheque  was  neither  dishonoured  on  such  ground  nor  the  case  of  the 

respondent is based on such ground, therefore, such defence is not available 

to the applicant and in such premises, the applicant could not be permitted to 

get examine the signature of the applicant on the cheque from handwriting 

expert as per ratio of the aforesaid decision.  

14. Hon'ble Supreme Court observed in case of K. Vairavan v.  

Selvaraj Crl.R.C.(MD) No. 265 of 2012 that –  

“Very  recently,  the  President  of  Central  Forensic  Science 

Laboratory,  Hyderabad,  Andhra  Pradesh  State  was  invited  to 

give  a  lecture  in  the  Tamil  Nadu  State  Judicial  Academy  at 

Chennai on the subject “disputed document”. During the course 

of interaction, a question was posed to him – Is there any expert 

available for offering opinion regarding the age of the ink used 

for writing the disputed document ? - In categorical terms, he 

informed that there is no such expert available not only in his 

Laboratory  but  in  any  Laboratory  throughout  the  country  at 

present and, therefore, it is not at all possible to offer any opinion 

regarding  the  age  of  the  ink  used  in  the  disputed  document. 

When  a  specific  query  was  made  during  interaction  to  the 

President as to what had happened to the documents already sent 
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to  his  Laboratory  seeking  such  opinion,  he  said  that  the  said 

documents were only returned without offering any opinion.”

15. In the case of  S. Gopal vs. D. Balachandran reported in 

2008(1) MLJ (Crl) page 769, similar view has been taken.

16. On perusal  of the above judgments  would go to clearly 

indicate that as of now, there is no expert in terms of Section 45 of Indian 

Evidence  Act  available  who  could  be  in  a  position  to  offer  any  opinion 

regarding the age of the ink by adopting any scientific method. 

17. In the light of the above decision and in the light of the 

return of the cheque not on the ground of signature not tallying, no purpose 

will be served in sending the documents to the handwriting expert and there 

are no grounds to interfere with the order of the learned Trial Court.

   O       R       D       E       R

18. In the result, the revision is dismissed. The order passed 

by learned Additional Chief Judicial Magistrate, Bongaigaon dtd. 30.09.2014 

is upheld. There is no order as to cost. 

19. LCR be transmitted back with a copy of this Judgment and 

Order to the learned trial court.

Given under my hand and the seal of the Court on this 

22nd day of January, 2015.

Dictated and corrected by me,

                          (  M.  Nandi  )
    Sessions Judge,
      Bongaigaon. 

           ( M. Nandi  )
        Sessions Judge,
          Bongaigaon.

                                                     **********



Criminal Revision No. 44(4)/2014

22.01.2015      Judgment is delivered.

In the result, the revision is dismissed. The order 

passed  by  learned  Additional  Chief  Judicial  Magistrate, 

Bongaigaon dtd. 30.09.2014 is upheld. There is no order as to 

cost. 

LCR  be  transmitted  back  with  a  copy  of  this 

Judgment and Order to the learned trial court.

Judgment prepared in separate sheets is kept with 

the case record.

          As dictated,


