
  DISTRICT  :  BONGAIGAON.
IN THE COURT OF THE SESSIONS JUDGE AT BONGAIGAON.

 
Criminal Revision No. 06(2)/2016

                       

     Present :    Smt. I. Barman,
                                 Sessions Judge,
                                                 Bongaigaon. 

   Smt. Soma Bhowmick         .....Petitioner. 
   Vs.     

Sri Subhankar Biswas         .....Opp. Party.

APPEARANCE :  

For the petitioner ................. Sri S.K. Sarkar, 
    Advocate

                For the Opp. Party ............... Sri A. Sattar, 
   Sri J. Ali....Advocates. 

                  

Date of final hearing ................... 14.02.17

Date of Judgment & order...........  23.02.17

          J U D G M E N T            

1.   This  revision  petition  is  preferred  by  Smt.  Soma

Bhowmick,  challenging  the  legality,  propriety  and  correctness  of  the

judgment  and  order  dtd.  29.04.2016,  passed  by  learned  SDJM(S),

Bongaigaon in Misc. Case No. 41/2015, U/S 125 Cr.P.C. It is pertinent to

mention here that vide judgment and order dtd. 29.04.2016 the learned

SDJM(S), Bongaigaon rejected the maintenance petition.   
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2. The factual  background leading to the proceeding before

the learned SDJM(S), Bongaigaon and the present revision before this

Court is briefly stated below:-

The petitioner/1st party preferred a petition U/S 125 CrPC

before the learned C.J.M., Bongaigaon claiming maintenance from the

2nd party/Opp. party i.e. her husband, alleging inter alia amongst others

that she got married with the Opp. Party/2nd party on 21.01.2014 as per

Hindu Social rites and customs and prior to that they were married as per

Special  Marriage  Act  vide  Certificate  No.  1211  on  26.08.2013  duly

executed before the Marriage Officer, Guwahati, Assam. It is alleged that

at the time of marriage the mother of the 1st party gave gold ornaments,

utensils, furniture and other valuable articles as per demand of the 2nd

party and his family members. After solemnization of social marriage the

1st party went to her matrimonial home in Guwahati to lead conjugal life

with her husband i.e. the 2nd party who runs the hotel under the name and

style  of  “Gitanjali”  at  Paltan  Bazar,  Guwahati  but  after  few days  of

conjugal life the 2nd party and his father started to torture the 1st party

demanding  dowry  amounting  to  Rs.  5,00,000/-  from  the  1st party's

mother.  On refusing to fulfill  the demand, the 2nd party and his father

used to torture her and threatened that in the event of non-payment of the

amount, the 1st party would be thrown out of the house. It is stated that in

the last part of November, 2014 the 2nd party asked the 1st party to inform

her mother to fulfill his demand to which her mother discussed the matter

with the father of the 2nd party but in turn she was threatened by the 2nd

party  and  his  father  to  fulfill  the  demand  otherwise  to  face  the

consequences. Lastly, on 28.02.2015 at night the 1st party was physically

tortured  by  the  2nd party  demanding  Rs.  5,00,000/-  and  she  was
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threatened that on non fulfilling the demand, she would be burnt alive.

Hence, finding no other alternative, the 1st party came to her mother's

house at New Bongaigaon on 01.03.2015 and narrated the entire incident

to her mother. Thereafter, on 12.04.2015 at about 10:00 A.M her father-

in-law coming to her  parental  house  asked her  mother  to  fulfill  their

demand and also told her to return back to his house at Guwahati. But her

mother and other relatives expressed their inability to fulfill the demand

to which the father of the 2nd party left the place with threatening to teach

them a lesson. Thereafter, on 16.04.2015 at about 12.30 AM the 2nd party

came  to  the  railway  quarter  of  her  mother  and  shouted  at  her  from

outside loudly in an intoxicated condition. Then, her mother asked him to

be quite but she was threatened to fulfill the demand of money and on

following day also the 2nd party over phone threatened the 1st party. Then

she lodged a case vide Bongaigaon P.S. Case No. 303/15 u/s 498(A) IPC

against the 2nd party which has been subsequently transferred to Paltan

Bazar Women Police Station, Guwahati. Since then the 2nd party neither

came to take back the 1st party nor paid any maintenance to her.  It  is

stated that she has no source of income of her own and she is living with

her mother. On the other hand, the 2nd party/Opp. Party is an established

businessman earning Rs. 50,000/- per month from house rent and other

business  sources.  Moreover,   he  is  an  income tax  payee.  Hence,  she

prayed for maintenance at the rate of Rs. 15,000/- per month for herself.

On being registered, the case was made over to the Court of the learned

SDJM(S), Bongaigaon for trial.   

3. In response to receipt of the notice, the 2nd party entered his

appearance and contested the case by filing written statement. He stated
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that he married the 1st party on 26.08.2013 as per Special Marriage Act,

1954 vide Certificate No. 1211 and later on their social marriage was

solemnized on 21.01.2014 as per Hindu rites and customs and during that

period  of  five  months  they  lived  together  without  there  being  any

allegations against each other but he denied to have made any demand of

dowry at or before marriage or during the period from 26.08.2013 till

21.01.2014. Denying ownership of a hotel he submitted that his father is

the proprietor of Gitanjali Hotel at Paltan Bazar, Guwahati wherein he

along with his elder brother used to assist his father in running the said

hotel.  He also denied that  either the 2nd party or his  father have ever

tortured the 1st party mentally or physically demanding dowry rather the

1st party asked the 2nd party to reside separately from his parents but he

refused as his parents need his love, care and protection during their old

and ailing age. Denying alleged incident of torture on 28.02.15, the 2nd

party submitted that  the 1st party left for New Bongaigaon on 1st March,

2015 to visit her mother and thereafter though the father of the 2nd party

went to New Bongaigaon on 12.04.2015 to bring the 1st party back to her

matrimonial  home  but  then  the  1st party  demanded  a  separate

accommodation with her husband. Hence, he returned back. He admitted

that he visited the quarter of the 1st party on 16.04.2015 at 12.30 mid

night to take her back to which she refused to come with him and thus

the 1st party willingly left her matrimonial home. He further stated that he

is unable to afford new accommodation and to leave his ailing parents. In

this premise, he prayed to dismiss the petition. 

4. During trial, the 1st party examined herself as PW 1 and her

mother Santana Bhowmick as PW 2. The 2nd party also examined himself
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as  DW1.  Thereafter,  hearing  the  learned  Advocate  of  both  sides  and

considering the evidence so adduced, the learned SDJM(S), Bongaigaon

rejected the maintenance petition as aforesaid. Being  highly aggrieved

with the aforesaid order,  the 1st party preferred this revision petition.  

                          

     DECISION AND REASONS THEREOF:

5. I have heard the learned Advocate of both sides and also

have carefully gone through the case record. 

6. Mr.  Sarkar,  the  learned  counsel  for  the  petitioner/

revisionist/1st   party  submitted  during  argument  that  the  maintenance

petition preferred by the petitioner was rejected without considering that

in-spite of having sufficient means the 2nd party neglects or refuses to

maintain his wife the petitioner having no source of income to maintain

herself. 

7. Against this, the learned counsel for the opposite party/2nd

party  argued  that  the  petitioner  is  living  separately  from  the  Opp.

Party/2nd party  on  her  own  will  and  as  such  she  is  not  entitled  to

maintenance and the ld/court below rightly passed the order.

8. Having heard the submission of both sides, it appears that

the only point to be decided here is whether the judgment and order dtd.

29.04.2016 passed by the learned SDJM(S), Bongaigaon is liable to be

set aside and whether the learned Court below committed illegality in

rejecting the maintenance petition. 
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9. I have gone through the record carefully. In this case, it is

not in dispute that the  petitioner/1st party is the legally married wife of

the Opp. Party. The 1st party in her evidence stated that her marriage was

solemnized on 21.01.2014 and she started conjugal life at Guwahati. But

since after 15/20 days of marriage, the 2nd party started demanding Rs.

5,00,000/-   and  for  not  fulfilling  the  demand,  the  2nd party  started

pressurizing her. She stated that he had beaten her and used to abuse her

in foul language. Hence, in the month of November, 2014, she reported

the matter to her mother and also herself tried to solve the matter. She

alleged that on 28.02.2015 at night she was assaulted by the 2nd party and

threatened to kill her and even not allowed to contact her mother if the

demand was  not  fulfilled.  Hence,  out  of  fear  01.03.2015 she left  her

matrimonial  home.  Then,  perhaps  i.e  on  16.04.15  at  night  at  about

11:30/12:00 mid night her husband came to her parents house and blew

horn as the gate was locked. Then as soon as they came out of the house,

the 2nd party asked her to go with him with demanded money but she

refused. Thereafter, the 2nd party threatened her over phone and reiterated

the demand. She then filed a case u/s 498(A) IPC against him which is

still pending in Guwahati Court. She further alleged that since 16.04.15

neither the 2nd party has paid her maintenance nor came to take her back.

On the other hand the 2nd party has family business. Hence, she claimed

Rs.  15,000/-  per  month  as  maintenance.  During  cross  she  stated  that

before social marriage, they got married under Special Marriage Act in

Guwahati and on 21.01.14 social marriage was solemnized. According to

her prior to 21.01.14, the 2nd party demanded gold articles, utensils etc.

She  stated  that  the  2nd party  demanded  dowry  between  26.08.13  to

21.01.14 but during that period she did not lodge any case. She further

   Contd......P/7



                      :::7:::

stated that she did not file any F.I.R on 21.01.14 regarding denying to

solemnize social marriage if demand is not fulfilled. According to her on

22.01.14 for the first time she came to her matrimonial home and they

started conjugal life since 22.01.15 and left  her matrimonial home on

01.03.15. She stated that since after marriage the 2nd party took sleeping

pills. Though she did not prefer taking sleeping pill by the 2nd party but

she never used to take him to doctor. She stated that the 2nd party had

beaten her and threatened to set fire her. She denied the suggestion that

without any cause, she left her matrimonial home.            

10. Corroborating  her  evidence,  her  mother  PW  2  Santana

Bhowmik  stated that ornaments, furniture etc. were given to 1st party at

the time of marriage as per demands of the 2nd party. She alleged that the

2nd party abused her daughter and slapped her after 15 days of marriage

and demanded Rs. 5,00,000/- which was reported to her by the 1 st party

after 1½ months of marriage. She stated that the father-in-law of the 1st

party also abused demanding money. She alleged that the on 28.02.15 the

2nd party  assaulted  the  1st party  and  tried  to  stab  her.  Hence,  on

01.03.2015  her  daughter  left  her  matrimonial  home.  Thereafter,  on

14.04.2015 at night the 2nd party being intoxicated came to her house

with  his  friends  and from outside  asked  to  bring  out  Soma and  also

demanded money. He also threatened the 1st party over phone. During

cross she stated that the 2nd party demanded money from her over phone

and one night also coming to her house demanded money.

11. On the other hand, the 2nd party in his evidence as DW1

stated that he got married with the 1st party on 26.08.2013 but he neither
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demanded Rs. 5,00000/- nor threatened her. He stated that before filing

this case, he came to take her back on 16.04.15 but his mother-in-law did

not let her go with him. During cross he stated that after registration of

the marriage on 26.08.2013, the reception was given at Bongaigaon on

21.01.2014.  He  denied  that  they  had  demanded  dowry  prior  to  the

marriage.  According to him after 26.08.2013  they led conjugal life for 1

½  years. In cross examination he denied the alleged torture meted to the

1st party demanding Rs. 5,00,000/- and assault on 28.02.2015. He also

denied that  his  father  came to reiterate  the  demand in April,  2015 at

Bongaigaon. He denied the alleged halla raised outside 1st party's house

on 16.04.2015 at 12.00 night. He admitted that 1st party has lodged a case

against him u/s 498(A) IPC. He stated that after 16.04.15 neither he has

sent any notice to 1st party nor  came to Bongaigaon to take her back. He

admitted  that  he  is  not  paying  her  anything.  He  has  no  knowledge,

whether 1st party has any in-come or not.

12. In this case it is not in dispute that the parties married under

Special Marriage Act on 26.08.13 in Guwahati and their social marriage

was solemnized on 21.01.14. 1st party alleged that since after 15/20 days

of marriage, the 2nd party used to demand of Rs. 5,00,000/- and for not

fulfilling the demand, the 2nd party had beaten her and also abused her in

foul language. Lastly, he had beaten her on 28.02.15 for which she had to

leave her matrimonial home on 01.03.15 and since then she is residing

with her mother. She stated that during she resides in her parental home,

on 16.04.15 at 11:30/12:00 mid night accused coming there raised halla

asking her to come to him with demanded money. Thereafter, also the 2nd

party had threatened her over phone demanding money for which she
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filed a case against the 2nd party U/S 498A I.P.C.

13. Though the  Ld/counsel  of  the  2nd party  during  argument

submitted that as per evidence of the 1st party after 26.08.13 she stayed

not for one day in her husband's house and as such no question arises of

torturing her by the 2nd party but taking the evidence of the 1st party in

totality it reveals that during cross it was clarified that on 22.01.14 for the

first time she came to her husband's house. Thus it indicates that only

after social marriage, they led conjugal life. On the other hand none other

than the 2nd party himself admitted in evidence that after 26.08.13, they

led conjugal life for 1 ½  years and 1St party left her husband's house on

01.03.15. So, leading conjugal life is also not in dispute. 

14. Regarding cause of leaving matrimonial home the 1st party

alleged  torture  meted  to  her.  The  evidence  of  the  1st party  regarding

assaulting  her  by  the  2nd party  demanding money remains  unrebutted

during cross examination. No question or suggestion has been even given

to her to the effect that no harassment was caused to her in demand of

money. On the other hand though the 2nd party in his evidence stated that

they neither demanded Rs.5,00,000/- nor threatened the 1st party but he

remains silent as to when and under what circumstances the 1 st party left

his  company.  Though  he  stated  that  prior  to  the  filing  this  case,  on

16.04.15 he came to bring back her wife but the evidence of the 1st party

is  that  after  leaving 2nd party's  house on 16.04.15 at  11:30/12:00 mid

night,  the  2nd party  in  intoxicated  condition  coming  in  front  of  her

mother's house had blew horn as the gate was closed and as soon as they

came out, 2nd party asked her to go with her with demanded money. So
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coming to the house of the 1st party on 16.04.15 is not denied by the 2nd

party. But coming to the house of a lady at mid night that to after having

alcohol,  it  is  not  acceptable  for  a  woman to  go  with  him.  It  is  also

admitted that the 1st party lodged a case against the 2nd party U/S 498A

I.P.C. Admittedly since 16.04.15 neither the 2nd party came to take back

her nor paid her any maintenance. PW2 the mother of the 1st party also

corroborated the evidence of the 1st party.  Though,  the Ld/Trial  Court

discussed some discrepancies regarding when the 1st  party informed her

mother but on careful perusal of the evidence of PW1 and PW2 it reveals

that the 1st party reported her mother about the alleged demand in the

month of November, 2014 and as per evidence of PW2, 1st party reported

her after 1 ½ month but it is not stated that whether she reported after 1

½  month of torture or  after 1 ½ month of marriage. Further the Ld/Trial

court also discussed that the 2nd party had broken the mobile handset of

the 1st party for which the 1st party could not contact her mother which is

not corroborated by 1st party but in  my opinion,  the testimony of the

witness has to be read as a whole. A bare perusal of the testimony of PWs

as discussed above, clearly reveals that she had made specific allegation

about the torture meted to her by the 2nd party demanding money and

threatening to her life for which she compelled to leave her matrimonial

home. A woman who is tortured by her husband and threatening to her

life cannot be expected to go back to his society and subjected herself to

further cruelty.  There is also no evidence that the 2nd party is willing to

take back the 1st party. But the Ld/Trial Court has not appreciated the

evidence in proper perspective. The evidence of the 1st party is that due to

torture and threatening she left her husband's society. So she had cogent

reason for leaving her husband's company. But the ld/trial court had erred
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in holding that the 1st party has not been able to show any reason for

leaving matrimonial home and refused to live with him. The ld/trial court

has erroneously granted the benefit of Sec. 125(4) of CrPC. 

15. The object of Sec. 125 CrPC is to give social justice to the

woman child, infirm parents etc and to prevent destitution and vagrancy

by compelling those who can support those who are unable to support

themselves but have a moral claim for support. The purpose behind the

benevolent provision contained in Sec. 125 CrPC clearly is that the wife,

child  and  parents  should  not  be  left  in  helpless  state  of  distress,

destitution and starvation. It is also well settled that since the object of

Sec. 125 CrPC is to prevent vagrancy and destitution, it has civil purpose

to fulfill and in arriving at any finding in relation to an application there

under,  the courts must look to the substances rather than to the form,

must avoid strict technicalities of pleadings and proof and must make a

realistic approach to the material available on record to the purpose is not

frustrated.

16. In the present case, admittedly since 16.04.15 the 2nd party

neither tried to take back her nor paid her maintenance. There is nothing

on record to show that the 1st party has any source of income.  It is the

obligation of the husband to maintain his wife.

17. In view of the above, I hold that the petitioner/1st party wife

is entitled to maintenance.

18. On consideration of the aforesaid and on discussion made
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here in above and keeping in mind the object of Sec. 125 CrPC. I am of

the view that the impugned judgment passed by the Ld Sub-Divisional

Judicial Magistrate (S), Bongaigaon on 29.04.16 in misc. case No. 41/15

is not sustainable and the same is hereby set aside.

19. So far the quantum of maintenance, the Ld/Trial court after

hearing both sides would decide the same in the light of evidence on

record. Both parties are directed to appear before the ld/trial court on

17.03.17.

20. In the result, this revision petition succeeds.

21. Send back the LCR along with a copy of this judgment to

the ld/court below.

22. Given under my hand and seal of this Court on this 23rd day

day of February, 2017.

Dictated and Corrected by me,
                          (I. Barman)

Sessions Judge,
   Bongaigaon. 

           (I. Barman)
        Sessions Judge,
          Bongaigaon.

  ******




