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S/O Late Siddheswar Ray.
6. Sri Bhagirath Ray.
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8. Smti Tilottoma Ray.
W/O Siddheswar Ray.
9. Smti Basanti Ray.
D/O Siddheswar Ray.
10. Smti Manjula Ray.
 D/O Late Siddheswar Ray.
11. Smti Junu Ray.
 D/O Late Siddheswar Ray.
12. Smti Runu Ray.
W/O Late Siddheswar Ray.

            
                       Respondents

The appeal having been heard on  20.3.2017

      
 For the appellats : Mr D.C. Nath, advocate

                      For the respondents : Mr S. Paramanik.

And having stood for consideration to this on the  29th 

day of   March, 2017  the Court delivered the following Judgment -

                    Misc(Appeal) No.20/2011

1. This  appeal  is  directed  against  the  order  dated 

9.9.2011 passed by the learned Civil Judge, Bongaigaon on Misc(J) cas 

No.41/2010 arising out of Title Suit No. 23/2010 dismissing the injunction 

petition.  For apprecition of the appeal, the case of the respondents and the 

appellants may  be stated.

Plainitiff/respondent's case

2. Opposite party/Respondent no.1 owned and possessed 

A schedule land measuring 1 B 0K 8L situated at village North Salmara
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wherein a 'dhaba' and a RCC building is situated.  In the middle part of the 

year 1998, the opposite party no.1 left for the native village at Bihar leaving 

his  son  Ajoy  Yadav  as  a  caretaker  of  the  aforesaid  land  besides  other 

properties.   In  the  last  week of  October,  2002,  the  opposite  party  No.1 

intending to sell the said land proposed the petitioner/plaintiff to purchase 

the land.  Accordingly, the opposite party no.1 orally agreed to sell the land 

at Rs. 2,40,000.00 to the petitioner out of which Rs. 1,50,000/- was paid by 

the  petitioner   on  2.11.2002  and  the  opposite  party  also  delivered  the 

possession  of  the  land  measuring  4  kathas  out  of  the  A Schedule  land 

alongwith the 'dhaba' to the petitioner on 3.11.2002 on condition that the 

petitioner would have to pay  rent of Rs. 4000/- per month for a period of 

one year and also asked the petitioner to pay an advance of Rs. 25,000/- to 

be adjusted from their monthly rent or until the execution of registered sale 

deed.  Accordingly, the petitioner/plaintiffs paid Rs. 25,000/- on 3.11.2002 

against which the opposite party no.1 executed a document of the nature of 

an undertaking in favour of the petitioner No.2 and thereby the petitioner 

took  possession  of  the  land  measuring  4  kathas  alongwith  the  'dhaba' 

situated thereon and since then the petitioner no.2 continued to run the said 

'dhaba'.    After that the opposite party again left for his native village with 

promise  to  come  to  North  Salmara  in  the  month  of  April,  2003  for 

execution of registered sale deed and the petitioners also were ready with 

balance consideration amount of Rs. 90,000/- but opposite party no.1 did 

not  come  till  June,  2005  and  suddenly  on  12.6.2005  coming  to  North 

Salmara met the petitioner expressing his intention to sell  the land over 

which his RCC building is situated in the eastern side of the land on ground 

of urgent need of money.  But the petitioner did not intend to purchase the 
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same  and  asked  the  opposite  party  to   execute  registered  sale  deed  in 

respect of the suit land.  Thereafter, the petitioners became surprised when 

they reeived legal notice dated 2.2.2009 served by the opposite party no.4 

through his engaged advocate upon the petitioner no.2 asking him to vacate 

the suit premises and to hand over peaceful possession within 10 days from 

the date of receipt of the notice.  The petitioner also came to learn that 

opposite party no.4 executed two registered sale deeds vide no.2461 and 

2460  dated 15.12.2008 through his Attorney.  It is further averred that the 

petitioners strongly apprehended that the opposite parties may take forcible 

possession over the suit premises at any time in near future and also change 

the nature and feature of the suit land.  In view of urgency of the situation, 

the  petitioner  prayed  to  pass  temporary  injunction  against  the  opposite 

parties restraining the opposite parties from constructing any structure over 

the suit premises, from transferring the suit land to any other person and 

from changing the nature and feature of the suit land in any manner until 

disposal of the suit land. 

3. The  opposite  party/defendants  by  filing  written 

objection  pleaded   that  the   petitioners  instituted  the  Title  Suit  No. 

23/2010 basing on oral agreement which has not yet been proved, as such 

the petitioners have not been able to establish  a prima facie case in their 

fovour  for  grant  of  temporary  injunction.  The  opposite  parties  further 

submitted that the suit land is under possession of the petitioner no.2 and 

the  opposite  parties  have  not  interferred  his  possession  over  the  suit 

premises nor did they make any attempt to oust him from the land. The 

opposite  parties further  averred  that  the  opposite  party nos. 5, 6 and  7 
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have instituted Title Suit No.25/2010 in the Court of  learned Munsiff of 

North Salmara, Abhyapuri for recovery of possession of the suit premises 

by ousting therefrom the petitioner no.2  and his  agent who has been 

occupying the suit premises as trespassers. The opposite parties further 

submitted that  the petitioner no.2 is  in actual  possession over the suit 

premises as trespassers. It is further averred that the opposite party no.5 

Nityananda Ray has purchased 2 kathas out of the suit land mesuring 4 

kathas by a registered sale deed  No. 2460 dated 15.12.2008 and opposite 

party no.7  Chili Bala Ray also purchased 2 kathas out of said 4 kathas by 

a  registered  sale  deed  no.  2461  datd  15.12.2008  and  thus  entire  suit 

premises was transferred on 15.12.2008 by two registered sale deeds  and 

the petitioners have filed petition after delay of 1 year 8 months and after 

expiry of long period of time, relief of injunction cannot be granted.  In 

this premises the  opposite parties prayed to reject the petition filed by the 

petitioners. 

4. After  hearing  both  sides,  the  learned  trial  Court 

finding no prima-facie case dismissed the petition filed by the petitioners. 

5. I have heard the learned cousel of the parties.  I have 

also  considered  the  submissions  advanced  by  the  respective  learned 

counsels of the parties.   The only point for determination of this appeal 

as the whether the impugned order dated 9.9.2011 passed  in Misc(J) case 

no. 41/2001 is sustainable in law. 

 

6. At this stage, I would like to refer the procedure of
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law laid down in Order 39 rule 1 and 2 of the Code of  Civil Procedure.  

Order 39, rule 1 of the Code of Civil Procedure reads as under :

1.  Cases  in  which  temporary  injunction  may  be  

granted wherein any suit it is proved by affidavit or 

otherwise -

(a) that any property in dispute in a suit is in danger of being wasted,  

damaged or  alienated  by  any  party  to  the  suit,  or  wrongfully  sold  in 

eoxecution of a decree, or

(b) that the defendant threatens, or intends, to remove or dispose of his 

property with a view to (defrauding)  his creditors ,

[(c) that the defendant threatens to dispossess, the plaintiff or otherwise 

cause injury to the plaintiff in relation to any property in dispute in the 

suit ,]

the Court may order grant a temporary injunction to restrain such act, or 

make  such other  order  for  the  purpose  of  staying  and  preventing  the 

wasting,  damaging,  alienation,  sale,  removal  or  disposition  of  the 

property ( or dispossession of the plaintiff, or otherwise causing injury to 

the plaintiff in relation to any property in dispute in the suit) as the Court 

thinks fit, until the disposal of the suit or until further orders. Rule 2 may 

also be perused  --

2. injunction to restrain repetition or continuance of breach 

In any suit  for restraining the defendant from committing a breach of 

contract or other injury of any kind, whether compensation is claimed in 

the suit or not, the plaintiff may, at any time after the commencement of 

the suit,  and either before or after judgment,  apply to the Court  for a 

temporary injunction to restrain the defendant from comitting the breach 
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of contract or injury complained, of, or any breah of contrct or injury of a 

like kind arising out of the same contract or relating to the same property 

or right.  

(2) The Court may be order grant such injuncion, on such terms as to the 

duration  of  the  injunction,  keeping  an  account,  giving  security,  or 

otherwise, as the Court thinks fit. 

Grant of temporary injunction is governed by three basic principles, i.e 

prima facie case, balance of convenience and irreparable injury which are 

required  to  be  considered  in  a  proper  perspective  in  the  facts  and 

circumstances of a particular case.  It is a settled law that it may not be 

appropriate for any Court  to hold a mini trial at  the stage of grant of 

temporary injunction. 

7. In  Colgate  Palmolive  (India)  Ltd.  Vs.  Hindustan 

Lever Ltd., AIR 1999 SC 3105, the Hon'ble Supreme Court observed that 

the other considerations which ought to weigh with the Court hearing the 

application or petition for the grant of injunctions are as below : 

(i) Extent of damages being an adequate remedy ;

(ii)  Protect  the  plainitiff's  interest  for  violation  of   his  rights  though 

however  having  regard  to  the  injury  that  may  be  suffered  by  the 

defendants by reason therefor ; 

(iii)  The Court  while  dealing  with the  matter  ought  not  to  ignore  the 

factum of strength of one party's case being stronger than the others ;

(iv) No fixed rules or notions ought to be had in the matter of grant of 

injunction but on the facts and circumstances of each case the relief being 

kept flexible.

(v) The issue is to be looked from the point of view as to whether on
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rerfusal of the injunction the plaintiff would suffer irreparable loss and 

injury keeping in view the strength  of the parties' case.

(vi) Balance of convenience or inconvenience ought to be considered as 

an important requirement even if there is a serious question or prima facie 

in support of the grant ;

(vii) Whether the grant or refusal of injunction will adversely affect the 

interest of general public which can or cannot be compensated otherwise. 

8. In Dalpat Kumar & Ans. Vs. Prahlad Singh & Ors., 

AIR 1993 SC 276 the Hon'ble Supreme Court observed as under :

 “ The phrases 'prima-facie case', 'balance of convenience' and irreparable 

loss  are  not  rhetoric  phrases  for  incantation,  but  words  of  width  and 

elasticity, to meet myriad situations presented by man's ingenuity in given 

facts  and circumstances,  but  always is  hedged with sound exercise  of 

judicial discretion to meet the ends of justice.  The facts rest eloquent and 

speak for themselves.  It is well nigh impossible to find from facts prima-

facie case and balance of convenience.''

9. In Zenit Mataplast P. Ltd. vs State of Maharastra  & 

ors., reported in 2009 (10) SCC 388, the Apex Court held -

'' Thus, the law on the issue emerges to the effect that interim injunction 

should be granted by the Court after considering all the pros and  cons of 

the  case  in  a  given  set  of  facts  inolved  therein  on  the  risk  and 

responsibility of the party or, in case he looses the case, he cannot take 

any advantage of the same.  The order can be passed on settled principles 

taking into account the three basic grounds i.e prima-facie case, balance 

of convenience and irreparable loss. The delay in approaching the Court 

is  of  course  a  goods  ground for  refusal  of  interim  relief, but  in 
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exceptional  circumstances,  where  the  case  of  a  party  is  based  on 

fundamental  rights  guaranteed  under  the  Constitution  and  there  is  an 

apprehension that  suit  property  may be developed in a manner that  it 

acquires  irretrievable  situation,  the  Court  may  grant  relief  even  at  a 

belated stage provided the Court  is satisifed that the applicant has not 

been negligent in pursuing the  case. ''

10. In this case, the petitioners filed the suit against the 

defendant for specific performance of contract and cancellation of sale 

deeds. Petitioners claimed that as per oral agreement to purchase  the suit 

land from opposite party No. 1 at Rs. 2,40,000/-, he is possessing the land 

and  out  of  the  consideration  amount  of  Rs.  2,40,000/-,  he  paid  Rs. 

1,50,000/- to the opposite party no.1 but later on instead of execution a 

registered sale deed by receiving the balanced amount, the opposite party 

no.1 through her constituted attorney sold the land to opposite party no.5 

and  7.   Petitioners  also  admitted  that  opposite  party  no.5  and  7  the 

bonafide  purchasers  of  the  suit  land  filed  a  suit  being  no.  Title  Suit 

25/2010 against petitioner no.2 claiming the petitiner no.2 to be tenant of 

the suit premises praying for eviction of the petitioner no.2 from the suit 

premises  and recovery  of  arrear  rent.   In  the  plaint  of  Title  Suit  No. 

25/2010 it  is also claimed that out of the purchased land of 2 kathas,  

opposite party no.7 vide registered gift deed no.538/2009 transferred 1 

katha of land to opposite party no.6.  Thus it reveals that the opposite 

parties claimed that petitioner no.2 is in possession of the suit premises as 

a  tenant  and  as  opposite  party  no.  5  to  7 instituted  the  Title Suit no. 
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25/2010 to evict the petitioner no.2 under the prevalent law, there is no 

possibility  of  dispossessing  the  petitioners  from  the  suit  premises  by 

force. 

11.  Further, the case of the petitioners is based on an 

oral agreement and the opposite party no.5 and 7 purchased the suit land 

measuring  2  kathas  each  out  of  the  suit  land  measuring  4  kathas  by 

registered  sale  deed  on  15.12.2008  and  the  petitioner  approached  the 

Court only on 10.8.2010, i.e after one year 8 months. 

12. Going by the materials available in the case record, I 

have found that there are no prima facie case for granting injunction in 

favour of the petitioner and the mischief that might be caused to opposite 

parties in allowing the prayer of the injunction would be much greater 

than the mischief that  might be caused of the appellants/petitioners in 

rejecting the  application for  injunction.   Thus balance of  convenience 

clearly leans in favour of the respondents. Accordingly,  I agree, that the 

learned trial Court has rightly passed the impugned order.  There is no 

infirmity in the said order.  The impugned order is sustainable in law.  

    

O   R    D    E     R

13.  That  being  the  position,  there  is  no  merit  in  this 

appeal.  This Misc appeal is  accordingly  dismissed on contest. The order 

passed by the  learned Civil  Judge in Misc(J) case no. 41/2010 dated 

9.9.2011 needs no interference.  Send back the case record  with a copy 

of this judgment to the learned Court below.
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14. Given under my hand and the seal of the Court on 

the 29th  day of March, 2017.

( I. Barman )
District Judge,
 Bongaigaon

Dictated and corrected by me

( I. Barman )
District Judge,
Bongaigaon.


