
IN THE COURT OF THE SESSIONS JUDGE   ::::::::::   BONGAIGAON
                                   

      Sessions Case No. 20(BGN)/2015.
                                      U/S 448/376(f) IPC.

                   State  
                                                     Vs. 

                                   Surajit Giri      ...............  Accused.

PRESENT : Smt. M. Nandi,
                     Sessions Judge,
                     Bongaigaon. 

ADVOCATES APPEARED : Sri A. K. Nath, Public Prosecutor 
      for the State. 

       Sri P. Baidya, Advocate
     for the accused. 

 

                      Date of Argument : 11.03.2015.

Date of Judgment : 18.03.2015.

     JUDGMENT  AND  ORDER 

1. The  prosecution  case,  in  brief,  is  that  the  informant 

Smt. Soma Biswas lodged an ejahar before the I/C, Bongaigaon Police 

Station stating inter-alia that on 09.07.2014 at about 8 P.M. while she was 

going  to  their  neighbour's  house  to  watch  Television,  one  Surajit 

Chatterjee of the said locality trespassed into her house, forcefully lied 

down on her minor daughter on bed, gagged her mouth by gamocha and 

committed rape on her. When she came from her neighbour's house, she 

was told by her daughter about the incident and on enquiry, she found 

some injury on the private parts of her daughter. When she protested of 

such illegal act, the said person became more aggressive and threatened 

with dire consequences.  
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2. On receipt of the ejahar, police registered a case and 

after  completion  of  investigation  submitted  charge-sheet  against  the 

accused Surajit Giri U/S 4 of POCSO Act. During trial accused remained 

in jail hazot. Charge was framed U/S 448/376(f) IPC which was read over 

and explained to the accused person to which he pleaded not guilty and 

claimed to be tried.

3.  In this  case prosecution examined 6 (six)  witnesses 

and the defence examined none. The plea of defence is the  plea of denial.

4. Points for determination:

1. Whether the accused person on 09.07.2014 at about 8 

PM at Old Colony, Bongaigaon entered into the house  

of  the  informant  with  an  intention  to  commit  an 

offence  and  thereby  committed  an  offence  U/S  448 

IPC !

2. Whether the accused person on the same date,  time 

and place, has committed rape on the minor girl Dipti  

Biswas and thereby committed an offence U/S 376(f)  

IPC !

DECISION  AND REASONS THEREOF

5. To arrive at just decision of the case, let me consider 

the evidence of the witnesses.

6. PW 1 is the informant Soma Biswas. She deposed in 
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her evidence that accused Surajit Giri originally belonged to Alipurduar, 

West Bengal. The in-laws of the accused is her adjacent neighbour. On the 

date of incident, accused was in his in-law's house. On the date of incident 

at  about  7  PM,  she  went  to  the  house  of  her  neighbour  to  watch 

Television.  Her  daughter  Dipti  Biswas  was  alone  in  her  house.  Her 

husband did not return back home from his working place. At about 8 PM 

when she returned back home, she found the accused Surajit lied down on 

her in the bed. He gagged the mouth of her daughter with gamocha. She 

pushed Surajit and raised alarm. Some neighbouring people came to the 

spot and she narrated them about the incident. She had noticed blood in 

her private parts. At the time of the incident, her daughter was 13 years 

old and a student of Class VI. After one day of the incident, she informed 

police. Her daughter was examined by doctor. 

In her cross-examination,  PW 1 replied that she was 

also called by Mona. Her first husband died. After that she got married to 

Prahlad Biswas.  Raju Basfore,  Ramasish are their adjacent  neighbours. 

They  do  not  have  any  talking  terms  with  the  accused.  There  is  no 

electricity facility in her house. She could not say the date of birth of her 

daughter.  She also could not  recollect  the date  when her  daughter  got 

admission in the school. 

7. PW 2 is the victim Dipti Biswas. She deposed in her 

evidence that on the date of incident at about 8 PM, she was in her house 

along with her brother Biswajit. He is about four years of age. Her mother 

went to the house of Mathuwa Basfore to watch T.V. and her father did 

not return back home from his working place. She was sleeping inside the 
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room along with her brother. Suddenly, accused Surajit Giri entered into 

their  house,  gagged  her  mouth  with  gamocha,  dragged  her  to  another 

room, lied her down on the bed and forcefully committed rape on her. She 

received injury on her private parts. The accused asked her not to disclose 

the fact to anybody by showing a knife. After sometimes when her mother 

came, having seen the accused, she raised alarm and the accused had left 

the place. At the time of incident, one lamp was inside the room and with 

the  help  of  light  of  the  lamp,  she  could  identify  the  accused.  Hoba 

Ganguly,  who  is  the  brother-in-law  of  the  accused  is  their  adjacent 

neighbour. 

In  her  cross-examination,  PW  2  replied  that  Raju 

Basak, Lata, Basanti Mandal are their adjacent neighbour. The accused 

got married to a girl of their locality. They do not visit the in-law's house 

of the accused. They also do not have any talking terms with the accused. 

Her mother at about 7 PM went to the house of their neighbour to watch 

T.V. She returned back home at about 8/8.30 PM after the incident. She 

was born in the year 2001, but she could not say the date of her birth. 

After the incident, she was not taken to the doctor by her mother. 

8. PW 3 is Meena Ray. She deposed in her evidence that 

the occurrence took place about five months back. On the date of incident, 

when she came home from her work,  she came to  know that  accused 

Surajit committed rape on Dipti. 

It is seen from the record that except the victim and her 

mother, the independent witness is only the PW 3, Meena Ray, but she did 
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not say anything about the incident. She has no personal knowledge about 

the incident. She came to know that accused Surajit committed rape on 

Dipti, but she replied in her cross-examination that she could not say from 

whom,  she  came to  know that  the  accused Surajit  committed  rape  on 

Dipti. It appears that there are some contradictions in the statement of the 

informant as well as in the ejahar. In the ejahar, the informant stated that 

when she returned back home from the house of her neighbour, she was 

told by her daughter regarding the incident. But when she deposed before 

the Court, she stated that when she came home, she found the accused 

Surajit was in the motion to lie down on her daughter on the bed. But the 

victim herself replied in her cross-examination that her mother returned 

back home from the house of their neighbour at about 8/8.30 PM after the 

incident. 

9. Statement of the victim was recorded U/S 164 CrPC by 

the learned Magistrate wherein the victim also stated that on 09.07.2014 at 

about  8  PM,  she  and  her  younger  brother  were  sleeping  on  the  bed. 

Suddenly,  Surajit  Acharjee  entered  into  the  room,  gagged  her  mouth, 

dragged  her  to  the  connected  room,  lied  her  down  on  the  bed  and 

committed sexual intercourse with her.  After that her mother came and 

having seen Surajit there, slapped him. She was examined by doctor. So, 

from the statement before the Magistrate also it appears that her mother 

i.e. the informant came to the spot after the incident.  

10. PW  4  is  Dr.  Minakshi  Kalita.  She  deposed  in  her 

evidence that on 11.07.2014 she examined Dipti Biswas, aged about 12 

years  in  connection  with  North  Bongaigaon  P.P.  GDE  No.  254  dated 
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11.07.2014 identified and escorted by woman home guard Kunjalata Devi 

and mother Soma Biswas and found as follows:-

Injury mark was seen on upper lip, both side of neck, 

forearms suspected to be mark of nail scratch. Hymen tear was present at 

6 O'clock position. Tenderness present on touch. 

Doctor opined that  no opinion can be given whether 

she is raped or not. Marks of violence (injury mark) was seen on her body. 

Actual  age  cannot  be  ascertained  as  X-ray  report  is  not  yet  received. 

Clinically her age is 12 to 15 years. 

11. Though the doctor stated that she examined the victim 

on 11.07.2014 at Bongaigaon Civil Hospital, but from the medical report 

i.e. Ext-2, it appears that no date is given when the victim was examined. 

Time of examination is also not mentioned in the injury report. But it is 

true that some injury mark was found by the doctor on the person of the 

victim. 

12. Regarding the age of the victim, the informant, mother 

of the victim stated the age of her daughter as 13 years at the time of 

incident. The victim also stated her age as 13 years. According to doctor 

the  age  of  the  victim  is  clinically  12  to  15  years  at  the  time  of 

examination. But the actual age cannot be ascertained as X-ray report is 

not yet received. It appears from the evidence on record that the victim 

was a student  of Class  VI at  the time of  incident.  From the record,  it 

appears  that  one  Birth  Certificate  was  seized  during  investigation  and 
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which was subsequently given zimma to the informant. But the said Birth 

Certificate was not produced by the informant at the time of trial. As such, 

the certificate was not exhibited in this case. So, the age of the victim 

cannot  be  determined  without  any  authentic  document  like  Birth 

Certificate or School Certificate of the victim. 

13. Learned counsel for the accused pointed out that the 

ejahar was lodged against one Surajit Chatterjee. In the statement of the 

victim when recorded U/S 164 CrPC, she stated the name of the accused 

as Surajit Acharjee but the charge sheet was submitted against the accused 

Surajit Giri and there is no explanation from the side of the Investigating 

Officer that Surajit Chatterjee, Surajit Acharjee or Surajit Giri is one and 

the same person. 

14. Another disturbing feature noticed in this case is that 

the  ejahar  was  lodged  before  the  I/C,  Bongaigaon  P.S.,  which  was 

received and registered by the O/C, Bongaigaon P.S. vide Bongaigaon P.S. 

Case No. 413/14 U/S 448/376/506 IPC and ASI Ganesh Sarkar was asked 

to investigate the case. The name of Ganesh Sarkar was written by the 

O/C Binoy Kr. Barman on the back side of the printed form of ejahar in 

his own handwriting. But it appears that S.I. Debojit Sarmah, I/C, North 

Bongaigaon P.P. investigated the case. 

15. S.I. Debojit Sarmah i.e. the I.O. examined in this case 

as PW 5 also admitted the fact in his cross-examination that on receipt of 

the ejahar, immediately he sent the same to the O/C, Bongaigaon P.S. to 

register  the  case.  After  registration,  O/C,  Bongaigaon  P.S.  asked  ASI 
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Ganesh Sarkar to investigate the case. PW 5 also stated that the victim 

was examined in the Police  Station.  At that  time he was in his police 

uniform. 

16. For  getting  clarification  regarding  investigation  by 

Debojit  Sarmah  in  place  of  Ganesh  Sarkar,  the  O/C,  Bongaigaon  P.S. 

Binoy Kr. Barman was examined in this case as PW 6. He deposed in his 

evidence that on receipt of the ejahar from the I/C, North Bongaigaon P.P., 

he registered the case vide Bongaigaon P.S. Case No. 413/14. Though S.I. 

Debojit  Sarmah started investigation,  but  in fact  he asked ASI Ganesh 

Sarkar to investigate this case. 

In  his  cross-examination,  PW  6  replied  that  it  is 

mentioned in the FIR that he asked ASI Ganesh Sarkar to investigate the 

case and he wrote the name of ASI Ganesh Sarkar in his own handwriting 

on the backside of printed form of FIR. But there is no entry in the case 

diary that in place of Debojit Sarmah he wrote the name of Ganesh Sarkar 

by mistake. At the time of accident, ASI Ganesh Sarkar was working at 

North Bongaigaon P.P. There is no  entry in his diary in place of Ganesh 

Sarkar why Debojit Sarmah investigated the case. 

17. It is now well settled that a finding of guilt in a case of 

rape, can be based on the uncorroborated evidence of the prosecutrix. The 

very  nature  of  offence  makes  it  difficult  to  get  direct  corroborating 

evidence. The evidence of the prosecutrix should not be rejected on the 

basis  of  minor  discrepancies  and  contradictions.  If  the  victim  of  rape 

states on oath that she was forcibly subjected to sexual intercourse, her 
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statement will normally be accepted, even if it is uncorroborated, unless 

the material  on record requires  drawing of an inference that  there was 

consent or that the entire incident was improbable or imaginary. Even if 

there is consent, the act will still be a rape, if the girl is under 16 years of 

age. It is also well settled that absence of injuries on the private parts of 

the victim will  not  by itself  falsify  the case of  rape,  nor construed as 

evidence of consent. Similarly, the opinion of a doctor that there was no 

evidence  of  any  sexual  intercourse  or  rape,  may  not  be  sufficient  to 

disbelieve the accusation of rape by the victim. Bruises,  abrasions and 

scratches on the victim especially on the forearms, wrists, face, breasts, 

thighs and back are indicative of struggle and will support the allegation 

of sexual assault. Whether there was rape or not would depend ultimately 

on the facts and circumstances of each case. 

18. In the case in hand, it is seen that Doctor found injury 

mark on upper lip, both side of neck, forearms of the victim, but none of 

the witnesses i.e. the victim and her mother nowhere stated that the victim 

received injury on her upper lip, neck or forearms due to struggle at the 

time of committing rape by the accused. Doctor also noticed hymen tear 

present at 6 O'clock position, tenderness on touch. On the basis of the 

report  of  the  doctor,  the  tear  of  hymen  at  6  O'clock,  it  cannot  be 

ascertained that it was happened due to rape was committed to the victim. 

The doctor opined that she could not give any opinion as to whether any 

rape had been committed. As per medical report, the vaginal swab was 

sent for investigation. It was reported that no spermatozoa was seen. Thus 

the medical evidence does not corroborate the case of sexual intercourse   
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or rape. 

19. Considering  all  such  matters  on  record  and  the 

irregularities of the investigation done by S.I. Debojit Sarmah in place of 

the  person  who  was  asked  to  investigate  the  case  can  be  taken  into 

consideration that he may be interested person to investigate the case of 

his own. There is also no clarification given by the Investigating Officer 

whether Surajit Chatterjee, Surajit Acharjee or Surajit Giri against whom 

the charge  sheet  has  been filed  is  one and the  same person.  As  such, 

identification of the accused is also not proved. 

20. In view of the above, I am of the opinion that the case 

against the accused is not proved beyond all reasonable doubt. Hence, he 

deserves  to  be  acquitted  on  benefit  of  doubt.  Hence,  the  accused  is 

acquitted on benefit of doubt and set at liberty forthwith. 

21.           Send back the GR case record to the learned Committal 

Court along with a copy of this Judgment.

    Given under my hand and the seal of the Court on this 

18th day of March, 2015.

Dictated and Corrected by me,                                   ( M. Nandi )
                    Sessions Judge
                          Bongaigaon.

     ( M. Nandi )       
  Sessions Judge                                                             
   Bongaigaon.             
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A  N  N  E  X  U  R  E 

Prosecution witness:
PW  1 – Smt. Soma Biswas. 
PW  2 – Smt. Dipti Biswas.
PW  3 – Smt. Meena Ray.
PW  4 – Dr. Minakshi Kalita. (M.O.)
PW  5 – Sri Debojit Sarmah (I.O.)
PW  6 – Sri Binoy Kr. Barman (S.I. of Police). 

Exhibit (Prosecution):
Ext-1 Statement of the victim U/S 164 CrPC. 
Ext-2 Medical report of the victim. 
Ext-3 Ejahar.
Ext-4 Seizure list.
Ext-5 Seizure list
Ext-6 Charge sheet. 

Material Exhibit (Prosecution):
M. Ext-1 One iron knife with wooden handle. 

Defence Witness:
Nil.

Defence Exhibit:
Ext-A FIR

               ( M. Nandi )
                     Sessions Judge,

                                                                                              Bongaigaon


