
IN THE COURT OF THE SESSIONS JUDGE     :::::     BONGAIGAON
                                   

       Sessions Case No. 88 (J)/2010
                                   U/S 304/314 IPC
                       State  
                        Vs. 

                                     Dr. Arindam Bora   ....Accused 

PRESENT : Smt. M. Nandi,
                     Sessions Judge,
                     Bongaigaon. 

ADVOCATES APPEARED :  Sri A. K. Nath, Public Prosecutor 
       for the State. 

            Sri B. Choudhury, Advocate 
       for the accused. 

                              Date of Argument  : 11.03.2015

Date of Judgment  : 25.03.2015

JUDGMENT AND  ORDER 

1. The prosecution case, in brief, is that the informant Sri 

Manik Baruah lodged an ejahar before the O.C. Jogighopa Police Station 

stating  inter  alia  that  on  17.05.2008  Medical  Officer  of  Chalantapara 

Primary Health Centre, Dr. Arindam Bora terminated the pregnancy of 

his  wife  Parijat  Baruah  and failed  to  stop the bleeding due to  wrong 

treatment. On the next day i.e. on 18.05.2008 she was shifted to Goalpara 

Solace  Nursing  Home  for  better  treatment.  As  her  condition  became 
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deteriorated on 27.05.2008 she was taken to GMCH, wherein she was 

treated and ultimately, on 01.06.2008 she died.  

2. On receipt of the ejahar, police registered a case  and 

after  completion  of  investigation  submitted  charge  sheet  against  the 

accused Dr. Arindam Bora U/S 302/314 IPC. As the offence U/S 314 IPC 

is exclusively triable by the Court of Sessions, the case is committed to 

this Court. During trial the accused person put his appearance before the 

Court  and he was enlarged on bail.  Charge was framed U/S 314 IPC 

which was read over and explained to the accused person to which he 

pleaded not guilty and claimed to be tried.  

3.   In  this  case,  prosecution  examined  11  (eleven) 

witnesses and the defence examined none. The plea of the defence is the 

plea of  denial.

4.   Point for determination:

1. Whether  the  accused  person  on  17.05.2008  at  

Chalantapara  Mini  Primary  Health  Centre  under 

Jogighopa P.S. with intent to cause the miscarriage of  

Smt. Parizat Baruah did a certain act i.e. dilatation  

and curettage (D & C) to induce her abortion which 

caused  the  death  of  the  said  Parizat  Baruah  on 

01.06.2008  at  GMCH  from  injuries  to  uterus  and 

intestine sustained followed by sequence of events like 

repairing and septicemia and thereby committed an 
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offence U/S 314 IPC !

DECISION  AND REASONS THEREOF    

5. To arrive at  just decision of the  case, let me consider 

the evidence of the witnesses.  

6. PW 1 is Dipti Sarkar. She deposed in her evidence that 

Dr. Arindam Bora was working at Chalantapara Mini PHC and she was 

working as Staff Nurse in the said PHC. She did not know the informant 

Manik Baruah. About three years back, wife of Manik Baruah came to 

their hospital for her treatment. On that day, her duty was from 8 AM to 2 

PM. On that day she was busy in the delivery room. About 4/5 patients 

were in OPD, but she could not say whether Parizat Baruah was one of 

them. This witness was declared hostile by the prosecution. 

7. PW  2  is  Smt.  Menaka  Das.  She  deposed  in  her 

evidence that the occurrence took place on 17.05.2008. At about 10 PM, 

Parizat Baruah and her husband Manik Baruah came to their hospital and 

complained that she was bleeding. She took the patient to Dr. Arindam 

Bora and doctor examined the patient and gave prescription. This witness 

was also declared hostile by the prosecution. 

8. PW 3 is Pradip Sutradhar. He deposed in his evidence 

that he knew the informant Manik Baruah. He died about one year back. 

His wife Parizat Baruah also died two years back. Once Manik Baruah 

called him, Manen Medhi, Archana Sutradhar, Abdul Khalek and asked 
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them to accompany him to the residential quarter of the accused. Manik 

Baruah also expressed that the accused terminated the pregnancy of his 

wife Parizat Baruah. Manik Baruah also demanded some money from Dr. 

Arindam  Bora  to  treat  his  wife  in  Solace  Hospital,  Goalpara.  From 

Solace  Hospital,  Goalpara  wife  of  Manik  Baruah  was  also  taken  to 

Guwahati, wherein she died. 

In his cross-examination, PW 3 replied that he could 

not recollect the date when Manik Baruah asked him to accompany to the 

residential quarter of the accused. He could not say how Parizat Baruah 

died. 

9. PW  4  is  Dr.  Puspendu  Das.  He  deposed  in  his 

evidence  that  he  is  working  at  Chalantapara  Mini  PHC  since  2008. 

Accused Arindam Bora also working in Chalantapara Mini PHC in the 

year 2008. When he joined in Chalantapara Mini PHC, he came to know 

that  about  four  years  back  some  people  created  nuisance  in  the 

Chalantapara PHC in the event of termination of pregnancy of a woman. 

He came to know about the incident after 4/5 days. The patient was taken 

to Goalpara Hospital. After that she was shifted to Guwahati wherein she 

died. After some days, the dead body of the deceased was brought to their 

Mini PHC. At that time, he and the accused Arindam Bora were in their 

respective quarters. In their Mini PHC, there is no facility to terminate 

the pregnancy. He could not say whether the accused took any permission 

to  terminate  pregnancy  of  the  patient  in  Chalantapara  Mini  PHC. 

Officially no record has been maintained in their Mini PHC regarding 
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abortion  of  woman.  This  witness  was  also  declared  hostile  by  the 

prosecution. 

10. PW 6 is Manen Medhi. He deposed in his evidence 

that he knew the informant and his wife Parizat Baruah. She died about 

four years back. At the time of incident, accused was working as Medical 

Officer at Chalantapara Mini PHC. While Parizat Baruah was carrying 

three  months  pregnancy,  accused  terminated  her  pregnancy.  As  the 

condition of Parizat Baruah became deteriorated, she has been referred to 

Goalpara Solace Hospital, but she did not recover for which she has been 

shifted to Guwahati Medical College Hospital wherein she died. After the 

death  of  Parizat  Baruah,  her  body  was  brought  to  their  house  at 

Jogighopa near Chalantapara Mini PHC. After one year of the incident, 

the informant also died. 

In his cross-examination,  PW 6 replied that  she did 

not accompany Parizat Baruah to hospital. He came to know from Manik 

Baruah  about  the  termination  of  pregnancy  of  Parizat  Baruah  by  the 

accused. 

11. After  going  through  the  evidence  of  the  aforesaid 

witnesses, it is seen that the accused Dr. Arindam Bora was working as 

Medical Officer at Chalantapara Mini PHC on the date of incident i.e. on 

17.05.2008.  PW  4  Dr.  Puspendu  Das  was  also  working  as  Medical 

Officer during that period. PW 1 and 2 were also working as nurse in the 

said Mini PHC. It is alleged that when Parizat Baruah was carrying one 

month pregnancy, she came to hospital i.e. Chalantapara Mini PHC and 
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requested accused Dr. Arindam Bora to terminate her pregnancy. It also 

appears  from the evidence on record  that  in  Chalantapara  Mini  PHC, 

there are no such apparatus for abortion which is a Govt. hospital. From 

the  evidence  of  the  witnesses,  it  cannot  be  ascertained  when  the 

pregnancy of Parizat  Baruah has been terminated.  PW 1,  2 and 4 are 

declared hostile by the prosecution. Though PW 1, 2 and 4 stated about 

termination of pregnancy in Chalantapara Mini PHC by the accused, but 

subsequently when they deposed before the Court, they did not support 

the case of prosecution and declared hostile. Apparently, it is true that the 

wife  of  the  informant  i.e.  Parizat  Baruah  came  to  Mini  PHC  for 

termination of her pregnancy. During the pendency of the case, Manik 

Baruah  died.  As  such,  the  prosecution  did  not  get  the  opportunity  to 

examine him. So, it cannot be ascertained whether any abortion has been 

done at Chalantapara Mini PHC by the accused or not. The victim Parizat 

Baruah died at Guwahati Medical College Hospital. After that she was 

brought  to  Bongaigaon and  her  postmortem examination  was  done  at 

Bongaigaon Civil Hospital. 

12. PW 5 is Dr. P.N. Patel.  He deposed in his evidence 

that on 02.06.2008 he conducted postmortem examination on the death 

body  of  Parizat  Baruah  in  connection  with  Jogighopa  P.S.  Case  No. 

108/08 U/S 304/314 IPC and found the following: 

External appearance:- The victim was of average built. 

Eyes closed and mouth opened. Face paller and abdomen swollen and 

distended. Complexion fair. Early rigor mortis present.  
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Abdomen – Walls – One transverse lower abdominal 

scar  present.  Peritoneum  –  congested  and  diseased.  Mouth,  pharynx, 

oesophagus  –  congested  and  healthy.  Stomach  and  its  contents  – 

congested,  unhealthy  and  empty.  Small  intestine  and  its  contents  – 

unhealthy i.e. friable and contaminated with faecal matters. Repaired and 

leakage near ilio caecal juction seen. Large intestine and its contents – 

unhealthy contains faecal matter. 

Cranium and spinal canal – Scalp, skull, vertebrae – 

Healthy. Membrane – Healthy. Brain and spinal cord – Healthy. Liver – 

congested  and  healthy.  Spleen  –  Healthy  and  congested.  Kidneys  – 

congested and healthy. Bladder – congested, healthy and empty. Organs 

of  generation,  extema and internal  –  Intact  and healthy externally  but 

unhealthy internally.  

Thorax  –  Walls,  ribs  and  cartilages  –  Intact  and 

swollen.  Pleurae  –  congested  and  healthy.  Larynx  and  trachea  – 

congested and healthy. Right lung and left lung – congested and healthy. 

Pericardium, heart and vessels - congested and healthy. 

More detailed description of injury or disease:

One  unhealthy  transverse  scar  (incision)  of  10  cm 

above the symphysis pubis present. After opening of the abdomen free 

faecal matter present inside the peritoneal cavity, adhesion of intestinal 

loops with some locali of pus formation between bowel walls seen. There 

is reduced cohesion of the intestinal tissue i.e. friable. One repaired and 

leaking wound near  ilio  caecal  junction seen.  There  is  six  interrupted 
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stitches present below the fundus of the uterus. Above findings suggest – 

injuries  of  uterus and intestine follows sequelac of  events  causing the 

death of the woman. 

Viscera, stomach, liver and kidneys is preserved and 

sent for HPE at Forensic laboratory. 

Doctor  opined  that  the  cause  of  death  was  due  to 

injuries  of  the  uterus  and  intestine  follows  sequelac  of  events  like 

repairing – septicaemia. Injuries are ante mortem in nature. 

In his cross-examination, Dr. replied that the abdomen 

was  opened  before  he  conducted  the  postmortem examination  but  he 

cannot say how may times it was opened. The septicaemia may be one of 

the  cause  of  her  death.  The  time  of  developing  septicaemia  is  not 

mentioned in his report. 

13. Three witnesses were examined as Court witness. CW 

1, 2 and 3 were working during that period at Chalantapara Mini PHC. 

14. CW 1 is Aynal Hoque. He deposed in his evidence that 

since 1988 he was working at Chalantapara Mini PHC. Dr. Arindam Bora 

was Medical Officer at Chalantapara Mini PHC in the year 2007-08. His 

work is to provide ticket after taking money from the patient and make 

entry of the registration number in the register. On 17.05.2008 he made 

entry of the name of the patient Parizat Baruah in the PHC register vide 

Sl. No. 189 and her registration No. 17095. Later on, he came to know 
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that  Parizat  Baruah  died.  Police  seized  two  registers  from  the  PHC, 

prepared seizure list wherein he put his signature vide Ext-3(2). 

In his cross-examination,  CW 1 replied that  he was 

appointed  by  the  Govt.  as  vaccinator  for  which  he  had  training  at 

Guwahati.  After  registration  of  the  name  of  the  patient,  he  has  no 

knowledge the patient was treated by which doctor. 

15. CW 2 is Mijanur Rahman, who is the Pharmacist of 

Chalantapara  Mini  PHC. He deposed in  his  evidence  that  in  the year 

1989 he had joined in Chalantapara Mini PHC and accused was working 

as Medical Officer in the year 2006-08 in the Chalantapara Mini PHC. 

He knew the deceased Parizat Baruah. She died about 4/5 years back. On 

17.05.2008 the name of Parizat Baruah was registered in his hospital as 

patient. After giving prescriptions of the doctor, he supplied medicine to 

the patient. Later on police seized two registers from the PHC, prepared 

seizure list wherein he put his signature.  

16. Learned counsel for the accused has argued that the 

occurrence took place when the accused was working as Medical Officer 

in  Chalantapara  Mini  PHC.  Though  there  was  allegation  against  the 

accused that the accused was grossly negligent in discharging his duties, 

but before filing of the case, sanction was not accorded which is fatal to 

the prosecution case. 

17. In support of his submission, learned counsel placed 

reliance on a case law – 2014 (3) GLT (TR) 377 [Dr. Swapan Kumar Das 
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& Ors. v. Bandana Kar Purkayestha(Datta)]. 

18. In the said case, it was decided whether the complaint 

filed by the informant shall fail because of the fact that no sanction has 

been obtained before filing of the FIR. 

19. Section 197 of CrPC reads as follows:-

“197. Prosecution of Judges and public servants.– (1) 

When any person who is or was a Judge or Magistrate or a 

public servant not removable from his office save by or with 

the sanction of the Government is  accused of any offence 

alleged  to  have  been  committed  by  him  while  acting  or 

purporting  to  act  in  the  discharge  of  his  official  duty,  no 

Court shall take cognizance of such offence except with the 

previous sanction.”  

20. According  to  the  learned  counsel  for  the  accused, 

accused is a public servant working as Medical Officer in Chalantapara 

Mini PHC and the offence is alleged to have been committed by him 

while acting or purporting to act in the discharge of his official duties 

and,  therefore,  the  cognizance  taken  by  the  Court  without  previous 

sanction of the Govt. of Assam is against the provision of law. 

21. In  the  case  in  hand,  from  the  evidence  of  the 

witnesses, it appears that on the date of incident the accused was working 

in Chalantapara Mini PHC and the deceased Parizat Baruah came on the 
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date of incident i.e. on 17.05.2008 at Chalantapara Mini PHC and official 

clerk made entry of her name in the hospital register vide No. 17095 and 

she was treated by the accused when he was discharging his official duty 

in the hospital. 

22. In the said case, it was reproduced the case of State of  

Orissa vs. Ganesh Chandra Jew [(2004) 8 SCC 40], wherein the Apex 

Court discussed the provisions of the purpose of Section 197 and held as 

follows: 

“The protection given under Section 197 is to protect 

responsible public servants against the institution of possibly 

vexatious criminal proceedings for offences alleged to have 

been committed by them while they are acting or purporting 

to act as public servants. The policy of the legislature is to 

afford adequate protection to public servants to ensure that 

they are not  prosecuted for anything done by them in the 

discharge of their official duties without reasonable cause, 

and if sanction is granted, to confer on the Government, if 

they  choose  to  exercise  it,  complete  control  of  the 

prosecution.  This  protection  has  certain  limits  and  is 

available  only  when  the  alleged  act  done  by  the  public 

servant  is  reasonably  connected  with  the  discharge  of  his 

official  duty  and  is  not  merely  a  cloak  for  doing  the 

objectionable act. If in doing his official duty, he acted in 

excess  of  his  duty,  but  there  is  a  reasonable  connection 
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between the act and the performance of the official duty, the 

excess will  not  be sufficient  ground to deprive the public 

servant of the protection. The question is not as to the nature 

of the offence such as whether the alleged offence contained 

an element necessarily dependent upon the offender being a 

public,  but  whether  it  was committed by a  public servant 

acting or purporting to act as such in the discharge of his 

official capacity.” 

23. Dealing  with  the  expression  “official  duty”,  Apex 

Court observed as follows:-

“Use of the expression, “official duty” implies that the 

act or omission must have been done by the public servant in 

the  course  of  his  service  and  that  it  should  have  been  in 

discharge  of  his  duty.  The  section  does  not  extend  its 

protective cover to every act or omission done by a public 

servant in service but restricts its scope of operation to only 

those acts or omissions which are done by a public servant in 

discharge of official duty.”

24. In the case in hand, it is an admitted position that the 

accused is a Govt. servant. However, the question still arise whether his 

negligence  has  connection  with  the  official  duties  or  not.  As  per  the 

various judgments of the Supreme Court, which has been discussed in the 

case i.e. State of Orissa Vs. Ganesh Chandra Jew [(2004) 8 SCC 40] and 

Rakesh Kumar Mishra Vs. State of Bihar & Ors. [(2006) 1 SCC 557], it 
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is apparent that the Apex Court has held that official duty implies the act 

or omission to act in the discharge of his duties. The alleged negligence 

in  this  case  of  the  doctor  in  terminating  pregnancy  of  the  deceased, 

whether the doctor has authority for termination of the pregnancy in the 

Govt. hospital that act of omission also amounts to dereliction of duty 

because accused was otherwise duty bound to look after the patient. The 

failure to treat is as much a negligent act as the treatment being done in a 

negligent manner. Both amounts to negligence and if the action or the 

omission to act takes place in connection with the discharge of of the 

official duties, then sanction would be required. 

25. The allegation made in this case against the accused is 

very serious that without any authority, he has terminated the pregnancy 

of  the  deceased  which  amounts  to  criminal  negligence  and  all  these 

actions have direct connection with the discharge of his duties. Therefore, 

without  sanction  of  the  Government  under  Section  197  CrPC,  no 

prosecution could be launched and no complaint entertained. 

26. In view of the above discussion, it can be said that it 

was  not  proved that  the accused has  terminated the pregnancy of  the 

deceased Parizat Baruah at Chalantapara Mini PHC, but for the sake of 

argument if it holds that the accused terminated the pregnancy of Parizat 

Baruah at  Chalantapara  Mini  PHC while  he was  working as  Medical 

Officer in the said Mini PHC and while he was discharging his official 

duties, then without the sanction being taken by the Investigating Officer 

during  investigation  filed  before  launching  of  the  case,  the  accused 
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deserves to be acquitted and the accused is acquitted and set at liberty 

forthwith. His bail bond stands discharged.  

27. LCR be transmitted back to the learned court below 

with a copy of this judgment and order.

Given under my hand and the seal of the court on this 

25th day of March, 2015.

                    ( M. Nandi )  
                                Sessions Judge,

                                          Bongaigaon.

Dictated and corrected by me,

              ( M. Nandi )
          Sessions Judge,
            Bongaigaon. 

              *******
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   A  N  N  E  X  U  R  E 

Prosecution witness:
PW  1 – Smt. Dipti Sarkar
PW  2 – Smt. Menaka Das
PW  3 – Sri Pradeep Sutradhar
PW  4 – Dr. Puspendu Das
PW  5 – Dr. P.N. Patel (M.O.)  
PW  6 – Sri Monen Medhi
PW  7 – Sri Jagadish Seal
PW  8 – Sri Palash Ranjan Gharphalia
CW 1 – Sri Aynal Hoque
CW 2 – Sri Mijanur Rahman
CW 3 – Sri Jogeswar Sutradhar
Exhibit (Prosecution):
Ext-1 Postmortem report.
Ext-2 Ejahar.
Ext-3 Seizure list.
Ext-4 Inquest report. 
Ext-5 Seizure list
Ext-6 Sketch map. 
Ext-7 Charge sheet. 
Material Exhibit (Prosecution):
M. Ext-1 One Outdoor Patient Register of Chalantapara MPHC w.e.f.  

      01.04.2008 contained page No. 1 to 396. 
M. Ext-2 One Outdoor Patient Register of Chalantapara MPHC (Book   

     No. 15) maintained for New Patient registration w.e.f. 1.4.2008. 
M. Ext-3 One Advice slip for patient of Chalantapara MPHC vide OPD 

      Regd. No. 17095.            
M. Ext-4 One prescription for Parijat Baruah. 
M. Ext-5 One Pad in the name of Dr. Arindom Bora.

Defence Witness:
Nil.
Defence Exhibit:
Nil.

               ( M. Nandi )
                     Sessions Judge,

                                                                                              Bongaigaon


