
IN THE COURT OF THE SESSIONS JUDGE     :::::::::     BONGAIGAON
                                   

                   Sessions Case No. 176(A)/2013.
                                    U/S 376 IPC
                  State  
                    Vs. 

           Meghu Roy          ....... Accused.   
          

PRESENT : Smt. M. Nandi,
                     Sessions Judge,
                     Bongaigaon. 

ADVOCATES APPEARED : Sri A.K. Nath, Public Prosecutor 
       for the State. 

            Sri M. Rahman, Advocate 
       for the accused. 

                                    Date of Argument  :   17.01.2015.

              Date of Judgment  :   27.01.2015.

JUDGMENT   AND  ORDER

1. The prosecution case, in brief, is that the informant Gaur 

Ch. Sarkar lodged an ejahar before the I/C, North Salmara Outpost under 

Abhayapuri Police Station stating inter alia that on 23.04.2009 at about 11 

AM, the accused Meghu Roy came to the house of the informant. At that 

time, except the victim Seema Sarkar, no any family members were present. 

By taking advantage of absence of any members in the house, the accused 

asked the victim Seema to bring a book from inside the room. When Seema 

entered into the room, he followed her and accordingly committed rape on 

her  inside  the  room.  When  the  victim  tried  to  raise  alarm,  the  accused 

gagged her mouth and assured to marry her and then took her to Bijni and 

after that she was taken to Coochbehar wherein they stayed in the house of 

accused's friend and on three days the accused committed sexual intercourse 

with her. On the next day, she was taken back to Bongaigaon, left the victim 

at Bongaigaon and escaped from the scene.   

2. On receipt of the ejahar, police registered a case and after 
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completion  of  investigation  submitted  charge-sheet  against  the  accused 

Meghu  Ray  showing  him  as  absconder.  During  trial  accused  put  his 

appearance before the court. He was enlarged on bail. Charge was framed 

U/S 376 IPC which was read over and explained to the accused to which he 

pleaded not guilty and claimed to be tried.

3.   In this case, prosecution examined eight witnesses and 

the defence examined none. The plea of the defence is the plea of denial.

4. Point for determination:

1. Whether the  accused person  on 23.04.2009 at about 11  

AM  at  Ghilaghuri  Part-II  in  the  house  of  the 

complainant, later on some other places had committed 

rape on the victim Seema Sarkar and thereby committed 

an offence U/S 376 IPC !

             DECISION  AND REASONS THEREOF   

5. To arrive at  just decision of the case, let me consider the 

evidence of the witnesses.  

6. PW 1 is the informant Gaur Ch. Sarkar. He deposed in 

his evidence that the occurrence took place about four years back. On that 

day, there was election and all of them went out to cast their vote at about 8 

AM. His daughter Seema was alone in his house. At about 1 PM when they 

returned back home, he did not find his daughter in his house. He was in 

search of his daughter Seema, but she could not be traced out. After three 

days Seema returned back home and on being asked, she replied that the 

accused came to his house on the date of incident, took her to the shop of 

Garo  by  applying  force  and  subsequently  to  Bijni  and  Coochbehar  and 

somehow she managed to escape from Coochbehar and returned back home. 

At the time of incident, the age of her daughter was 14 years.   

In his cross-examination, PW 1 replied that he could not 

say whether his daughter had love affairs with the accused.  The shop of 
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Garo is situated about three miles away from his house. After he came to 

know about the incident from his daughter, he lodged the ejahar. He was not 

present when his daughter was taken away by the accused. 

7. PW 2 is Akhil Kirtonia. He deposed in his evidence that 

about 3/4 years back, the accused took the daughter of the informant. Later 

on, Seema returned back home. She was not married by the accused Meghu. 

At present she is studying in school and staying in the house of her parents.  

8. PW 3 is  the victim Seema Sarkar.  She deposed in her 

evidence that the occurrence took place about four years back. At that time, 

she was studying in Class VIII and she was about 14 years of age. On the 

date of incident at about 8/9 AM, her parents went out to cast votes and she 

was alone in their house. When accused Meghu came to their house, at that 

time she was in their courtyard. The accused asked her to bring a Suggestion 

Book. When she entered into the room to bring the said book, the accused 

followed her and hugged her from backside, lied her down on the ground 

and committed rape on her. When she raised alarm, the accused gagged her 

mouth. The accused assured to get her married. After that she was taken to 

Coochbehar wherein she stayed in the house of his friend for three days and 

out of three days, in one day, the accused also committed such misdeeds 

towards her, but the accused did not marry her. On receipt of the phone call 

from his father, the accused took her back to Bongaigaon Railway Station 

and left her in the railway station. Thereafter she returned back home and 

informed her parents about the incident. She was examined by the doctor 

and her statement was recorded by the Magistrate. 

                 In her cross-examination, PW 3 replied that she could not 

recollect the date of incident. At about 11.30 AM, she came out from her 

house  along  with  the  accused.  At  first,  they  came  to  Salmara  on  foot. 

Salmara is about four kilometer away from her house. Then they hired a 

tempo and went to Bijni. After that from Bijni railway station, they went to 

Coochbehar by train.  After  three days of  the incident,  she returned back 

home. She could not remember the date when she returned back home.    
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9. PW 4 is Chitta Mandal. He deposed in his evidence that 

the occurrence took place about four years back. He came to know from the 

people of their village that the daughter of the informant Seema has been 

eloped with  the accused.  The accused is  a  married person but  Seema is 

unmarried. She is now staying in her parents' house.   

10. PW 5 is Biren Kirtonia. He deposed in his evidence that 

the  incident  occurred  about  four  years  back.  He  came to  know that  the 

accused Meghu Roy committed rape on the daughter of the informant. 

11. PW 6 is Mangal Kirtonia. He also stated that he came to 

know that  the accused Meghu has been eloped with the daughter  of  the 

informant Seema to get her married. 

12. From the evidence of the witnesses, it is seen that except 

the victim, the other witnesses did not say anything about the incident. The 

other  witnesses  examined  in  the  case,  did  not  have  direct  knowledge 

regarding elopement of the accused with the victim Seema. Her father i.e. 

PW 1 though stated before the Court that his daughter was studying in Class 

VIII at the time of incident and her age was about 14 years, but he did not 

produce any document regarding the age of his daughter. 

13. Learned counsel for the accused has submitted that the 

victim was consenting party to leave the house of her father and to have 

sexual intercourse with the accused and she was a major at the relevant time. 

As such, the ingredient of Section 376 IPC is not attracted herein this case. 

14. In  support  of  his  submission,  learned  counsel  placed 

reliance on some case laws:-

(i) 2011 (1) SCC (Cri.) 688

(Alamelu & Or. vs. State, represented by Inspector of 

Police)

(ii) 2013 (3) GLJ 736

(Sushil Mallick vs. State of Assam)  
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(iii) 2014 (2) GLJ NOC 680

(State of Tripura vs. Sabuj Mia & Ors.) 

(iv) 2013 (2) SCC (Cri.) 279

(Rajesh Patel vs. State of Jharkand) 

15. In a case of  rape,  age of victim is  the most  important 

factor. The doctor was examined in the case as PW 7. He deposed in his 

evidence that on 30.04.2009 he was working at Bongaigaon Civil Hospital 

as Medical & Health Officer.  On that day at about 11 AM, he examined 

Sima Sarkar on police requisition and on examination no external injury, 

scratching mark seen in the genital region, over both the breasts or on her 

face. Though she was advised for X-ray wrist joint, AP lateral and X-ray 

Pelvis AP and lateral, but no report was received. As such, exact opinion 

cannot be given about her age and on examination, as he did not find any 

injury on her private parts, no opinion can be given whether she was raped 

or not. 

16. In her statement, the victim stated that at first she was 

taken to shop of Garo at North Salmara on foot, which is about 4 km away 

from her house. After that they went to Bijni in a Tempo and thereafter they 

went to Coochbehar by train. For three days, they stayed in the house of 

friends of the accused wherein the accused also committed rape on her. 

17. It is a settled position of law that when the prosecutrix/ 

victim is about 16 years of age and on several places in the companion of 

the  accused  but  did  not  complain  to  anybody,  it  shows  that  she  was 

consenting party. It also appears from the record that the victim girl passed 

about three days with the accused. During the period she was moved from 

place  to  place she also stayed in  the house of  one  of  the friends  of  the 

accused, but there is no whisper that she tried to escape or she raised any 

alarm to recover her from the clutch of the accused. If she found herself in 

such a position in as much as she must have met many other persons in 

places at different times till she returned back home from the Bongaigaon 

railway station.  
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18. Regarding the age of the victim, while the statement of 

the victim was recorded by the learned Magistrate, she stated her age as 14 

years. According to the accused, the age of the victim was above 18 years at 

the time of incident. But no any document is available regarding the age of 

the victim. It is true that the doctor did not find any injury mark external or 

internal on any parts of her body including her private parts, but it appears 

that the victim was examined by doctor on 30.04.2009 i.e. after seven days 

of  the incident.  The incident  occurred on 23.04.2009 but  the ejahar  was 

lodged on 29.04.2009 i.e.  after five days of the incident. But there is  no 

explanation from the side of  the complainant  regarding delay of  lodging 

ejahar. 

19. On the issue of age, the evidence of PW 1, father of the 

victim, was that the age of the victim was 14 years at the time of incident. 

This is however only an approximate age not based on a certificate of birth 

issued by an appropriate  authority  or  a matriculation certificate.  Medical 

evidence is also silent regarding age of the victim. In absence of ossification 

test report, it would be unsafe to believe that the victim was of the age of 14-

15 years at the time of incident. In absence of proof of age by evidence such 

as certificate of date of birth or school certificate or medical evidence, it 

would be unsafe to hold that the victim was either 14 years of age or even of 

any age below 16 years and thereby attract Section 376 IPC. For attracting 

Section  376  (2)(f),  strict  proof  of  age  would  be  imperative  nor  just 

necessary.

20. The result, therefore, has to be that the accused, who is 

tried  for  serious  offence  by  relying  on  such  fragile  evidence,  cannot  be 

convicted.  

21. Hence, the accused is acquitted on benefit of doubt and 

set at liberty forthwith. His bail bond stands discharged.

22. LCR be transmitted back to the learned court below with 
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a copy of this judgment and order.

Given under my hand and the seal of the court on this 

27th day of January, 2015.    

                                     
                                               ( M. Nandi )   

                                                                          Sessions Judge,  
                                            Bongaigaon. 

Dictated and corrected by me,    

   ( M. Nandi )                    
Sessions Judge,           
  Bongaigaon.       

                                                       **********


