
IN THE COURT OF THE SESSIONS JUDGE :::::::::::::: BONGAIGAON
                                   

      Sessions Case No. 97(BGN)/2013.
                         U/S 457/376/302/324/323/34 IPC
          State  
                  Vs. 

                                         1. Sri Dhani Narayan Dev          
2. Sri Umesh Choudhury
                                 ...........Accused 

PRESENT : Smt. M. Nandi,
                     Sessions Judge,
                     Bongaigaon. 

ADVOCATES APPEARED : Sri A.K. Nath, Public Prosecutor 
       for the State. 

            Sri P. Sarma, 
Advocate for the accused. 

                      Date of Argument  :   30.01.2015.
Date of Judgment  :   12.02.2015.

JUDGMENT AND  ORDER 

1. The  prosecution  case,  in  brief,  is  that  the  informant 

Saben Barman lodged an ejahar before the I/C, New Bongaigaon Outpost 

under Bongaigaon Police Station stating inter-alia that on 20.03.2013 at 

night, some unknown miscreants entered into the house of Smt. Mahila 

Barman by breaking the back side wall. On that night Mahila Barman was 

sleeping  along  her  grand-daughter  Kiran  Barman,  aged  about  9  years. 

After  entering  into the  house,  the  unknown miscreants  assaulted  Kiran 

Barman with dao, axe etc. causing severe injuries on her person. On the 

next day i.e. 21.03.2013 at about 8 AM, Shali Barman, mother of Mahila 
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Barman came to the house of her daughter, Mahila Barman and when she 

entered  into  the  room,  she  found  her  daughter  lying  on  the  bed  in 

unconscious  state  of  mind  and  noticed  injury  on  the  person  of  her 

daughter.  Both  Mahila  Barman  and  Kiran  Barman  were  taken  to 

Bongaigaon Civil Hospital wherein Kiran Barman was declared dead. 

2. On receipt of the ejahar,  police registered a case and 

after  completion  of  investigation  submitted  charge  sheet  against  the 

accused Dhani Naryan Dev and Umesh Choudhury. During trial accused 

Dhani Narayan Dev was enlarged on bail.  Though bail  was granted to 

accused  Umesh  Choudhury,    but  due  to  non-production  of  bailor,  he 

remained  in  jail.  Charge  was  framed  U/S  457/376/302/324/323/34  IPC 

which was read over and explained to the accused persons to which they 

pleaded not guilty and claimed to be tried. 

3.   In this case, prosecution examined 23 (twenty three) 

witnesses and the defence examined none. The plea of the defence is the 

plea of  denial. 

4.   Points for determination  :  

1. Whether the accused persons on 20.03.2013 at about  

11 PM at Atugaon, Majpara,  under Bongaigaon P.S.  

committed house breaking by night by entering into the 

house belonging to Puthuram Barman and used as a  

human dwelling in order to commit the offence of rape 

and murder in furtherance of their common intention 

and thereby committed an offence U/S 457/34 IPC !     
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2. Whether the accused persons on the same date, time 

and  place  in  furtherance  of  their  common  intention 

committed  rape  on  Mahila  Barman  and  thereby  

committed an offence U/S 376/34 IPC ! 

3. Whether the accused persons on the same date, time 

and place have committed murder of Kiran Barman by  

causing her death intentionally in furtherance of their  

common intention  and thereby  committed  an  offence 

U/S 302/34 IPC !        

4. Whether the accused persons on the same date, time 

and  place  in  furtherance  of  their  common  intention 

voluntarily caused hurt to Mahila Barman by mean of  

sharp  cutting weapon  and  thereby  committed  an 

offence U/S 324/34 IPC !

5. Whether the accused persons on the same date, time 

and place voluntarily caused hurt to Mahila Barman,  

in furtherance of their common intention by means of  

blunt  object  and thereby  committed  and offence  U/S 

323/34  IPC ! 

           DECISION  AND REASONS THEREOF   

5. To arrive at  just decision of the  case, let me consider 

the evidence of the witnesses.  

6. PW 1 is the informant Saben Barman. He deposed in 
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his evidence that the occurrence took place about five months back. On the 

next day of the incident at about 8.30 AM, while he was coming towards 

his house from a photo studio, one Moromi informed him that somebody 

committed murder in the house of his elder brother. Immediately he came 

to the house of his elder brother and found that his sister-in-law, Mahila 

Barman and her grand-daughter Kiran Barman were taken to hospital by 

108 Ambulance. He came to know from the people of their village that 

some  unknown  miscreants  killed  Kiran  Barman  and  assaulted  Mahila 

Barman. Thereafter, he went to Police Station and lodged the ejahar. Later 

on, on being asked, he came to know from Mahila Barman that both the 

accused persons entered into her house, killed Kiran Barman and assaulted 

her. 

In his cross-examination, PW 1 replied that Pathu Ram 

Barman i.e. the husband of Mahila Barman is his elder brother. But the 

relationship  between  Mahila  Barman  and  her  husband  is  not  cordial. 

Earlier Mahila Barman used to sell wine from her house. 

7. The victim Mahila Barman is examined in the case as 

PW 3. She deposed in her evidence that the occurrence took place about 6 

months back. On the date of incident at night, she and her grand-daughter 

Kiran were sleeping in her house. Her husband was staying separately in 

another house adjacent to her house. For last three years, Kiran is staying 

with her. She was studying in Class III. On the date of incident at about 11 

PM, when she and her grand-daughter were sleeping in the room, accused 

Umesh Choudhury called her from outside, but she did not open the door. 

At about 12 at night, accused Umesh Choudhury entered into her house by 
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digging the earth and opened the door and the accused Dhani Narayan Dev 

came in from outside in the said room. At that time Kiran was sleeping. 

Then  accused  Dhani  Narayan  Dev  committed  rape  on  her.  Later  on, 

accused Umesh Choudhury also committed rape on her. Accused Dhani 

Narayan  Dev  gagged  her  mouth,  she  could  not  raise  alarm.  When  the 

accused persons were committing rape on her, his leg was touched the leg 

of Kiran and she woke up and having seen the incident, she stated that she 

would tell everything to the people of their village. Then accused Umesh 

showed an axe to another accused Dhani Narayan Dev which was kept in 

the corner of the room and accused Dhani Narayan gave a blow towards 

her head. Blood was oozing out from her head. She became unconscious 

for  sometimes.  She  could  not  say  who  killed  Kiran.  On  the  next  day 

morning at about 8 AM, when she regained her sense, she had seen Kiran 

lying on the bed with injured condition.  She had noticed injury on her 

forehead. Blood was oozing out. Though she regained her sense, she was 

not in a position to get up from the bed. Her mother Shali Barman, at that 

time,  came to  her  house  and she  replied  to  her  mother  that  they  were 

injured at night. Her mother immediately called the people of their village. 

She was taken to Bongaigaon Civil  Hospital wherein she stayed for 19 

days. She was examined by police at the hospital. At the time of incident, 

there was light in their room and with the said light, she could identify 

both the accused persons. 

In  her  cross-examination,  PW  3  replied  that  her 

husband was staying separately. Her husband did not lodge any ejahar. Her 

two sons are not staying at home. The informant Saben is her brother-in- 
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law. The wall of her room was made up of bamboo and door was made up 

of wood. She did not disclose the name of both the accused persons before 

her mother. On the next day morning, when she was taken to hospital, she 

was  unconscious. When she regained her sense,  she disclosed the fact of 

incident to her family members. 

8. Smt.  Himani  Barman,  who  is  the  mother  of  the 

deceased Kiran Barman is examined in the case as PW 6. She deposed in 

her evidence that on the date of incident her daughter, Kiran Barman was 

staying in the house of her grand-mother, Mahila Barman. At that time, she 

was  7  years  of  age  and studying in  Class  III.  On the next  day  of  the 

incident, some people of their village informed that Kiran was assaulted. 

On her way to the house of Mahila Barman, she came to know that Kiran 

was taken to hospital. She immediately came to Bongaigaon Civil Hospital 

and found her daughter dead. On being asked, she came to know from 

Mahila  Barman  that  on  the  date  of  incident,  both  the  accused persons 

entered into the room of Mahila Barman by digging the earth and assaulted 

Kiran with an axe, spade etc. causing severe injuries on her person. She 

had noticed injury on the head of her daughter. Police conducted inquest 

on the dead body of her daughter. She put her signature on the inquest 

report vide Ext-4(2).  

In her cross-examination, PW 6 replied that she was not 

examined by police but her signature was taken in a piece of paper. She 

could not say why her signature was taken by police in a piece of paper. 

She did not lodge any ejahar in connect with the death of her daughter.    
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9. PW 7  is  Prasanna  Barman,  who  is  the  father  of  the 

deceased Kiran Barman. He deposed in his evidence that on the date of 

incident, his daughter Kiran was staying in the house of his mother-in-law, 

Mahila  Barman.  On  the  next  day  morning,  his  brother-in-law  Anath 

Barman informed him that his daughter Kiran was injured. When he came 

to the house of Mahila Barman, he did not find her.  His  daughter was 

taken to Bongaigaon Civil Hospital. He met his daughter at Bongaigaon 

Civil  Hospital  and  he  had  seen  injury  on  the  cheek  and  head  of  his 

daughter. On being asked, Mahila Barman disclosed that accused Umesh 

Choudhury  and Dhani  Narayan Dev entered into her house by digging 

earth at night and assaulted his daughter. Police conducted inquest on the 

dead body of his daughter. He put his signature on the inquest report vide 

Ext-4(3). 

In his cross-examination, PW 7 replied that he did not 

state before police that he came to know from Mahila Barman that both the 

accused persons entered into her room by digging earth and injured his 

daughter and she had seen injury on the cheek, forehead of his daughter. 

He did not lodge any separate ejahar in connection with the death of his 

daughter. 

10. PW 8 is  Khanin Singha.  He deposed in his evidence 

that the occurrence took place on 20.03.2013. On the next day morning, 

when he came from the field,  he came to know that Kiran died in the 

house of Mahila Barman. He went there and found Kiran dead. He has 

seen  injury  on  the  head  of  Mahila  Barman.  He  went  to  the  hospital 

wherein police conducted inquest on the dead body of Kiran. He put his 
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signature in the inquest report vide Ext-4(4). 

11. PW 9 is Gopal Ch. Barman. He deposed in his evidence 

that on the date of incident Kiran was staying in the house of her grand-

mother,  Mahila Barman.  At that  time,  Kiran was 7 years  old.  She was 

studying in school. On the next day morning at about 7 AM, having heard 

hue and cry of mother of Mahila Barman, he came to her house and found 

that Mahila was lying in injured condition. He had also noticed injury on 

the head of Mahila. He had also noticed injury on the head of deceased 

Kiran. He called 108 vehicle and brought Kiran and Mahila Barman to 

hospital. Kiran died in the hospital. Police conducted inquest on the dead 

body of Kiran and he put his signature on the inquest report vide Ext-4(5). 

12. PW 10 is Shali Barman, who is the mother of the victim 

Mahila  Barman.  She  deposed in  her  evidence  that  on  the  next  day  of 

incident at about 8 AM, she went to the house of her daughter, Mahila 

Barman. She called her daughter from outside, but she did not reply. Then 

she knocked the door and found the door open. When she entered into the 

room, she found her daughter Mahila in injured condition in the bed. She 

had seen injury on her head. Blood was oozing out from her injury. Mahila 

stated that  she was  injured.  Immediately  she called some neighbouring 

people. She had seen Kiran also in injured condition. Blood was oozing 

out from her injuries. Both of them were taken to hospital. Kiran died on 

the same day. On being asked, she came to know from her daughter that 

she was injured by accused Umesh and Dhani. They also killed Kiran. She 

stayed in the hospital about 21 days.            
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In her cross-examination PW 10 replied that her house 

is situated about ½ km away from the house of her daughter Mahila. Her 

brother-in-law are staying in the adjacent house of Mahila. Before entering 

into the house of Mahila, she did not receive any information about the 

incident from the house of Mahila or parents of the deceased Kiran. 

13. PW 11 Praneswar Barman, PW 12 Mahanta Barman, 

PW 14 Rajib  Barman  and PW 15 Jahen Ch.  Barman  deposed  in  their 

evidence  that  on  the  next  day  morning,  they  came to  know about  the 

incident. They went to the house of Mahila Barman and found Mahila and 

Kiran  Barman in  injured  condition.  They were lying on the bed.  They 

received injury on their head and face. They also noticed digging of earth 

on the corner of the room. They were taken to hospital by 108 Ambulance. 

Later on, Kiran died in the hospital. PW 11 & 12 are the seizure witnesses. 

They also stated that police seized one spade, axe and clothes with blood 

stain from the house of Mahila Barman and prepared seizure list wherein 

they put their signatures vide Ext-5(1) and 5(2).  PW 14 and 15 stated that 

on being asked, Mahila Barman disclosed that both the accused persons 

entered into her room by digging earth and they committed some misdeeds 

towards  her.  When  Kiran  woke  up  and  stated  that  she  would  tell 

everything  to  the  other  persons,  then  she  was  killed  by  the  accused 

persons. 

14. PW 16 Suresh Barman and PW 17 Rebati Bala Barman 

also deposed in their evidence that on the next day morning, having heard 

hue and cry of Shali Barman, they went to the house of Mahila Barman 

and found both Kiran Barman and Mahila Barman in injured condition. 
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They had noticed injury on the head and abdomen of Kiran. Blood was 

oozing out from the injuries.  They had also seen injury on the head of 

Mahila Barman. They were taken to Bongaigaon Civil Hospital. On the 

way, Kiran died. Mahila Barman was admitted in the hospital, wherein she 

stayed for  10/12 days.  When they went  to  the hospital  to  visit  Mahila 

Barman, on being asked, Mahila stated that on the date of incident at night, 

accused Umesh Choudhury entered into her house by digging earth and 

opened the door and Dhani Narayan stepped into her room. Both of them 

committed rape on Mahila Barman. When Kiran Barman woke up, she 

was assaulted by both the accused persons with an axe. 

15. After  going  through  the  evidence  of  aforesaid 

witnesses, it is seen that except the victim, there is no eyewitness to the 

incident. According to the victim Mahila Barman, on the date of incident, 

she was sleeping in her house along with her grand-daughter Kiran. The 

fact  was  supported  by  the  other  witnesses  that  her  grand-daughter,  the 

deceased Kiran Barman used to stay in the house of her grand-mother, 

Mahila Barman and on the date of incident, she was staying in the house 

of her grand-mother, Mahila Barman. According to the victim, on the date 

of incident, accused Umesh Choudhury first called her from the outside, 

but she did not open the door. Then he entered into her room by digging 

earth  and  opened  the  door  and  the  other  accused  Dhani  Narayan  Dev 

stepped into the said room. It is also alleged that both the accused persons 

committed rape on her. At that time, Kiran woke up and had seen both the 

accused persons committing some misdeeds towards Mahila Barman and 

stated that she would tell everything to the other villagers. Then she was 

  Contd........P/11



              :::11:::  

assaulted by both the accused persons and ultimately killed her. On the 

next  day  morning,  the witnesses  examined in  this  case,  came to  know 

about the incident. When the mother of the victim, Shali Barman came to 

the house of Mahila Barman and knew about the incident, called the other 

people of their village and both the injured were taken to the hospital. It is 

not in dispute that on the date of incident, the deceased Kiran was in the 

house of her grand-mother, Mahila Barman. 

16. Dr. Jahidur Rahman is examined in the case as PW 2. 

He  deposed  in  his  evidence  that  on  21.03.2013,  he  was  posted  at 

Bongaigaon Civil Hospital as Medical & Health Officer-1. On that day at 

about 2.30 PM, he had performed postmortem examination on the dead 

body of Kiran Barman, 7 years, female escorted and brought by UBC 58 

Dharma Kanta Bhuyan, Prasana Barman in connection with Bongaigaon 

P.S. GDE No. 820 dated 21.03.2013 and found as follows:-

External appearance:

An  average  size  7  years  female  dead  body  of  black 

complexion, both eyes open, rigor mortis started. 

Wounds - Position and character: The following incised 

wounds are seen:

1. 3'' x 1'' size over mid forehead.

2. 3'' x 1'' size over left cheek. 

3. 3'' x 1'' size over left temporal region. 

4. 4'' x 1'' size over left parietal region. 

5. 5'' x 2'' size over left side of occipital region. 
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No bruises and no ligature mark.      

Thorax:

Walis, ribs and cartilages – Intact & healthy. Pleurae 

-Intact & healthy. Larynx and trachea -Intact & healthy. Right lung & 

left lung -Intact & healthy. Pericardium - Intact & healthy. Heart and 

vessels –Intact & healthy.

Cranium and spinal canal:

Scalp, skull, vertebrae – Scalp injury as described in 

respective column. Skull and vertebrae – Intact & healthy. Membrane – 

Intact & healthy. Brain and spinal cord –  Intact & healthy.

Abdomen:

Walls  –  Intact  &  healthy.  Peritoneum –  Intact  & 

healthy. Mouth, pharynx, oesophagus – Intact & healthy. Stomach and 

its contents – Healthy, contains very small amount of food particle. 

Small  intestine  and  its  contents  –  Healthy,  contains  digested  food 

particles. Large              intestine and its contents – Healthy, contains 

faecal matters.  Liver, spleen, kidneys – Intact & healthy. Bladder – 

Intact, contains small amount of urine. Organs of generation, extema 

and internal – Intact. No any injury over external and internal genital 

organ seen. 

All the wounds are antemortem in nature. 

Doctor opined that the cause of death is due to shock 

and haemorrhage following multiple incised wound caused by sharp 

heavy weapon. 
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17. From  the  evidence  of  the  doctor,  who  conducted 

postmortem examination on the dead body of Kiran Barman, it appears 

that the ocular evidence clearly supports the medical evidence. The inquest 

which was conducted by one Executive Magistrate is also corroborated the 

fact of head injury on the deceased. 

18. The  Magistrate,  who  conducted  the  inquest  was 

examined  in  the  case  as  PW 5.  He  deposed  in  his  evidence  that  on 

21.03.2013, he was posted as EAC at Bongaigaon. On that day, as per 

direction of Deputy Commissioner, Bongaigaon, he conducted inquest on 

the dead body of Kiran Barman in connection with Bongaigaon P.S. GDE 

No.  820 dated  21.03.2013 and on examination,  he found severe  injury 

mark on her head. Blood was oozing out from the injuries and the clothes 

were soaked in blood.  The dead body was lying in a stretcher in Civil 

Hospital, Bongaigaon. The inquest was done in presence of witnesses. 

19. It is seen that the entire prosecution case rests on the 

testimony  of  sole  eyewitness,  Mahila  Barman  (PW  3).  The  witness 

claimed  that  she  had  seen  the  occurrence  and  recognized  the  accused 

persons with the light  of  electric  bulb.  As I  have already stated in  the 

evidence of PW 3, wherein she stated that on the date of occurrence at 

about 11 PM, the accused Umesh Choudhury, called her from outside her 

room but she did not open the door. At about 12 at night, accused Umesh 

Choudhury entered into her room by digging the earth and opened the door 

and the other accused Dhani Narayan Dev entered into the said room and 

both the accused committed rape on her. When her grand-daughter woke 
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up and stated that she would tell everything to the people of their village, 

the  accused  Dhani  Narayan  Dev  assaulted  her  with  an  ax  which  was 

showed by the accused Umesh and blood was oozing out from her injury. 

After  that  she  became  unconscious.  She  could  not  say  who  assaulted 

Kiran. 

20. On that point, learned counsel for the accused argued 

that there is a contradiction between the statement before the Magistrate 

and whatever stated by the victim in her deposition. As such, it cannot be 

said  that  she  was  present  at  the  time of  incident  which  is  fatal  to  the 

prosecution case. 

21. The  statement  of  the  victim  was  recorded  U/S  164 

CrPC wherein she stated that accused Umesh Choudhury gave a blow with 

an axe towards her head. When her grand daughter was woke up, she was 

assaulted by the accused Umesh Choudhury.  But  at  the time of  giving 

evidence in the Court, the victim stated that accused Dhani Narayan Dev 

gave  a  blow  with  an  axe  which  was  showed  by  the  accused  Umesh 

towards  the  head  of  victim  Mahila  Barman  for  which  she  became 

unconscious and she could not say who had killed Kiran. But the fact of 

entering into the room first by Umesh Choudhury by digging earth and 

after that he opened the door and Dhani Narayan Dev entered into the 

room was stated by the victim when her statement was recorded by the 

learned Magistrate as well as before the Court. So, the presence of both the 

accused persons in the room of the victim is not disputed.               
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22. The learned Magistrate S.F.A. Zinnat was examined in 

the case as PW 21. She deposed in her evidence that on 08.04.2013 she 

was working as Judicial Magistrate, 1st Class-cum-Munsiff at Bongaigaon. 

On that day, she received the case record of Bongaigaon P.S. Case No. 

126/13  from learned  CJM,  Bongaigaon  to  record  the  statement  of  the 

victim  Mahila  Barman  U/S  164  CrPC.  Accordingly,  she  recorded  her 

statement and after recording the statement of the victim, she read over the 

same  to  her  and  she  found  her  statement  correct  and  put  her  thumb 

impression on the the said statement in her presence vide Ext-7. 

23. According to the victim, due to the alleged assault she 

received injury on her head and blood was oozing out from her injuries. 

The other witnesses also stated that they had seen injury on the head of the 

victim Mahila Barman. 

24. Dr. Kochir Ali Ahmed, who examined Mahila Barman 

was examined in the case as PW 4. He deposed in his evidence that this 

patient Mrs. Mohila Barman, aged about 43 years of Village – Atugaon, 

P.O.  Mulagaon  under  the  district  Bongaigaon  was  treated  by  me  at 

Bongaigaon Civil Hospital as an indoor patient w.e.f. 21st March, 2013 are 

referred by Dr. D. Choudhury who has given the primary report on police 

requisition as per Bongaigaon P.S. Case No. 126/13. 

25. She was treated as an indoor patient w.e.f. 21st March, 

2013 to 8th April, 2013 and found as follows:-

(1) Incised wound over right parieto-occipital region of 
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scalp. Size are 5'' x ½'' x 1/3'' and 4'' x ½'' x 1/3'' and right frontal area of 

scalp. Size is 4'' x ½'' x 1/3''.

(2) Incised wound over right hand. Size is 1''  x ½''  x 

1/3''. 

(3) Abrasion over left waist. Size is 3'' x 2''. 

Doctor  opined  that  the  injuries  mentioned  above  are 

simple in nature, fresh in onset and injury no. 1 & 2 are caused by sharp 

edged weapon and injury No. 3 is caused by blunt object. 

26. The victim also stated that after receiving injury on her 

head, she became unconscious. So, she was not in a position to say about 

the other injuries as stated by the doctor. 

27. Another  doctor,  who  has  given  first  aid  to  Mahila 

Barman was also examined. Dr. Diganta Choudhury (PW 13) also stated 

that he examined the patient Mahila Barman on 21.03.2013 at Bongaigaon 

Civil Hospital on police requisition and found cut injury with laceration 

right side of the occipital region of the scalp. Size 7 x 2 ½ cm exposing the 

cranial bone, another cut injury over middle part of the occipital region 3'' 

x 1cm in size and another cut  injury is  noted below the right  occipital 

region of scalp, about 3cm from the mid line of size 3 x 1cm. 

28. So,  it  is  not  disputed  that  due  to  the  alleged  assault 

caused to the victim, Mahila Barman, she received incised/cut injuries on 

her head.                      
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29. The law regarding basing conviction on the evidence of 

the solitary eyewitness, is more or less, well settled by a catena of decision 

of the Apex Court. There is no bar under the law to base conviction on the 

evidence of solitary witness. 

30. In the case of Anil Phukan v. State of Assam, reported in 

MANU/SC/0228/1993, the Apex Court observed that -

“A conviction can be based on the testimony of a single 

eyewitness  and there  is  no  rule  of  law or  evidence  which  says  to  the 

contrary provided the sole witness passes the test of reliability. So long as 

single eyewitness is wholly reliable witness the courts have no difficulty in 

basing the conviction on his testimony alone. However, where the single 

eyewitness is not found to be a wholly reliable witness,  in the sense that 

there  are  some circumstances  which  may  show that  he  could  have  an 

interest  in  the  prosecution,  then  the  courts  generally  insist  upon  some 

independent corroboration of his testimony in material particulars, before 

recording  conviction.  It  is  only  when  the  courts  find  that  the  single 

eyewitness is a wholly unreliable witness that his testimony is discarded in 

toto and no amount of corroboration can cure that defect.”

31. The above principle was reiterated in a later decision in 

the case of  Marowart Kishore v. State of Gujrat, reported in MANU/SC/ 

0741/1994.    

32. Learned counsel  for  the  accused submits  that  though 

the  Investigating  Officer  prepared  the  sketch  map  of  the  place  of 

occurrence, but he did not show the existence of electric bulb in the sketch 
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map.  It  is  further  submitted  that  there  is  certain  exaggeration  in  the 

statement  of  the  informant   and  as  such,  her  evidence  is  not  wholly 

reliable. 

33. It is true that there was some faulty investigation in this 

case and there was some contradictions in the statement of the witnesses 

also. But the witnesses in order to make themselves more reliable, they 

reserved to certain exaggeration. But the Hon'ble Supreme Court in the 

case of  State  of  U.P.  v.  Anil  Singh,  reported  in  MANU/SC/  0503/1998 

observed that- 

“It is also our experience that  invariably the witnesses 

add embroidery  to  the  prosecution story,  perhaps  for  the fear  of  being 

disbelieved. But that is no ground to throw the case overboard, if true, in 

the main, if there is a ring of truth in the main, the case should not be 

rejected. It is the duty of the Court to call out the nuggets of truth from the 

evidence  unless  there  is  a  reason to  believe  that  the inconsistencies  or 

falsehood there so glaring as utterly to destroy confidence in the witnesses. 

It is necessary to remember that a Judge does not preside over a criminal 

trial merely to see that no innocent man is punished.  A Judge also presides 

to see that a guilty man does not escape. One is as important as the other. 

Both are public duties which the  Judge has to perform.” 

34. In  the  case  in  hand,  it  is  true  that  there  is  some 

contradictions in the statement of the victim Mahila Barman between her 

statement recorded by Magistrate U/S 164 CrPC and her statement before 

the Court in respect of the assault  by the accused persons. But it is an 
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admitted fact that both the accused persons had entered into the house of 

the victim Mahila Barman on the date of the incident and Mahila Barman 

received injury on her head which was confirmed by the Medical Officer 

and  her  grand-daughter  was  sleeping  along  with  the  injured  Mahila 

Barman on the fateful night received severe injuries on her person due to 

the assault caused to her and ultimately she succumbed to her injury on the 

way to hospital. The defence did not take any plea that the victim, Mahila 

Barman was injured and her grand daughter Kiran was killed by any other 

person other than the accused. It is also not suggested that they received 

injuries due to any other reason. The statement of the witnesses was fully 

corroborated by the medical evidence on record. Thus it can be inferred 

without any doubt that the injuries were caused by the accused persons and 

none else. 

35. Legal system has laid emphasis on value, weight and 

quality of the evidence rather than of quantity, multiplicity or plurality of 

witnesses. It is not the number of witnesses but quality of their evidence 

which important as there is no requirement under the law of evidence that 

any particular number of witnesses is to be examined to prove or disprove 

a fact. Evidence must be weighed and not counted. It is quality and not 

quantity which determines adequacy of evidence as has been provided U/S 

134 of the Evidence Act. As a general rule, the Court can and may act on 

the testimony of single witness provided he is wholly reliable. 

36. In the present case,  we are left  the sole testimony of 

injured eyewitness PW 3, Mahila Barman. She has lost her grand daughter 

Kiran during the occurrence. There is no reason for her to falsely implicate 
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any of the accused in the case. On the contrary, she would only pointed out 

the correct assailants who are responsible for killing her grand daughter 

and injured her. In my considered view, the testimony of the PW 3, Mahila 

Barman is cogent,  credible and trustworthy and has a ring of truth and 

deserves acceptance. 

37. It  was argued by the learned counsel for the accused 

that none of the witnesses including the victim i.e. PW 3 Mahila Barman 

has stated in their evidence that wearing apparel of the accused became 

blood stained. According to him, in a case of any penetrating injury, blood 

is bound to sprinkle and wearing apparel of the assailant would also be 

blood stained. But there is nothing on record to indicate that blood stained 

clothes of the accused were seized and samples were ever sent to FSL for 

its forensic examination. Even though the accused was recognized with the 

help of electric bulb, the said bulb was not seized by the Investigating 

Officer during the investigation and the name of the accused were also not 

mentioned in the   FIR. 

38. But  such  submission  is  disputed  by  learned  Public 

Prosecutor for the State. It is submitted by him that the testimony of the 

sole eyewitness i.e. PW 3, Mahila Barman, who also sustained injuries in 

the  same transaction,  should  be  given supreme importance  and minute 

discrepancies, if any, should be ignored. The evidence of FIR maker, PW 1 

and other co-villagers cannot be disbelieved since their testimony stands 

for corroborated by PW 3, the injured witness. It is pointed out by him that 

even though learned counsel for the accused has sought to highlight minor 

discrepancies  in  the testimony of  PW 3,  no contradiction in  respect  of
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those discrepancies was taken from the Investigating Officer. 

39. Regarding non-mention of the names of the accused in 

the FIR,  it  appears  from the evidence  of  PW 1,  the  informant  that  on 

receipt of the information, he came to the house of Mahila Barman and at 

that  time,  Mahila  Barman  and her  grand daughter  were  taken to  Civil 

Hospital, Bongaigaon and he came to know from the villagers that they 

were  injured  by  unknown  miscreants  and  accordingly,  he  went  to  the 

Police Station and lodged the ejahar.  Subsequently when he visited the 

hospital to see Mahila Barman, then he came to know about the incident 

that  both  the  accused  persons  entered  into  her  room and  killed  Kiran 

Barman  and  injured  the  victim Mahila  Barman.  So,  the  submission  of 

learned counsel is of no consequence. 

40. It is a settled position of law that the object of any FIR 

is to give requisite information to a police officer as to the commission of 

an offence so that he may proceed to take up investigation of the case. 

Therefore, it is not mandatory for the FIR maker to mention the names of 

all the accused at the time of lodging the same. As it appears that he has no 

knowledge of the relevant facts of the occurrence at the time of lodging the 

FIR. In fact omission of such fact in the FIR are by itself never be treated 

as contradiction  for the purpose of Section 145 of Evidence Act. 

41. On the question of non-seizure of wearing apparel of 

the accused, it is a glaring lapse for the Investigating agency not to seize 

the  wearing  apparels  and  not  to  send  the  blood  samples  and  wearing 

apparels in question for its forensic examination. At any rate, it a settled 
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position  of  law  that  because  of  faulty  investigation  or  any  lapse  or 

omission on the part  of the Investigating Officer,  the entire case of the 

prosecution should not be thrown over board paving the way for acquittal 

of the perpetrator of a serious crime. In my considered view, omission or 

negligence of the Investigating agency to seize the wearing apparels of the 

accused and to send the wearing apparels and blood samples to its forensic 

test, cannot be a ground to disbelieve the prosecution evidence including 

the sole eyewitness i.e. PW 3, Mahila Barman, who also sustained injuries 

in the same occurrence. 

42. It has been ruled in Ram Bali v. State of U.P. reported in 

2004 Cri. L.J. 2490 (SC) that some failure or omission or negligence on 

the  part  of  the  Investigating  Officer  cannot  affect  credibility  of  the 

prosecution version. 

43. In  another  ruling  reported  in  2004  Cri.  L.J.  1807 

(Dhanaj Singh @ Shera and Ors. v. State of Punjab), the same principles 

have  been  reiterated  by  observing  inter  alia  that  accused  cannot  be 

acquitted solely on account of faulty investigation and to do so,  would 

tantamount  to  playing  into  the  hands  of  the  Investigating  Officer,  if 

investigation is designedly defective. It is accordingly held that that the 

prosecution  case  cannot  be  allowed  to  suffer  solely  on  the  ground  of 

defective  investigation,  whenever  the  case  is  otherwise  proved  with 

unimpeachable and unrebuttal materials and circumstances on the record 

beyond  any  reasonable  doubt.  In  such  a  fact  situation,  no  importance 

should be attached to the loopholes left  in the investigation to help the 

accused.    
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44. Now, the question comes for consideration is whether 

conviction can be based on the solitary evidence of a witness being the 

relative of the deceased. As a general rule, a Court can act on testimony of 

a single witness, though uncorroborated in a criminal trial, for the simple 

reason  that  one  credible  witness  outweighs  the  testimony  of  other 

witnesses of doubtful veracity. It is well settled that proposition of law that 

evidence is not to be counted but only weighed and further it is not the 

quantity  of  witness  but  the  quality  that  matters.  The  trite  of  law  that 

evidence is to be weighed and not counted is ingrained in Section 134 of 

the Indian Evidence Act itself. In the present case, the testimony of the 

injured PW 3, the sole eyewitness to the incident of murder is found to be 

trustworthy being supported by medical evidence. 

45. In the case of Vadivelu Thevar v. The State of Madras, 

reported in 1957 Cri. L. J. 1000, the Supreme Court has highlighted the 

legislative  intent  and object  in  laying down general  rule  recognized in 

Section 134 of the Evidence Act and has held that the conviction can be 

based on the evidence of solitary eyewitness.  In this context,  the Apex 

Court has classified oral testimony in three categories:

(1)  Wholly  reliable,  (2)  Wholly  unreliable  and  (3) 

Neither wholly reliable nor wholly unreliable. 

46. In the first category of case, it is easy for the Court to 

come to a conclusion either way it may convict or acquit on the testimony 

of the single witness, if it is found to be absolutely trustworthy. 

47. Similarly  in  the second category  of  case,  there  is  no
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difficulty in arriving at an appropriate conclusion. The Court is however, 

to be more circumspective and has to look for corroboration in material 

particulars  by  reliable  testimony direct  or  circumstantial  and also  is  to 

insist on plurality of witnesses in third category of cases. The principles of 

law laid down in the aforequoted  ruling have  been reiterated  time and 

again in catena of subsequent decisions by the Apex Court. The question 

of corroboration arises only in the case of the witnesses neither wholly 

reliable nor wholly unreliable in which the Court is called upon to follow 

the rule of prudence. It is, therefore, logically concluded that conviction 

even in a murder case on the testimony of a solitary witness is legal if he is 

wholly reliable. 

48. Now, the point to be considered is whether the accused 

are convicted with the aid of Section 34 IPC. Section 34 IPC reads as 

under:

“34. Acts done by several persons in furtherance of common 

intention.– When a criminal act is done by several persons in 

furtherance  of  the  common  intention  of  all,  each  of  such 

persons is liable for that act in the same manner as if it were 

done by him alone.”

49. The reading of the above provisions makes it clear that 

the burden lies  on prosecution  to  prove that  the actual  participation of 

more  than  one  person  for  commission  of  criminal  act  was  done  in 

furtherance of common intention at a  prior concept.  Further,  where the 

evidence  did  not  establish  that  particular  accused  has  dealt  blow  the 
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liability would devolve on others also who were involved with common 

intention and such conviction in those cases are not sustainable. A clear 

distinction made out  between common intention and common object  is 

that common object is that common intention denotes action in concert and 

necessarily postulates the existence of a prearranged plan implying a prior 

meeting of the minds, while common object does not necessarily require 

proof of prior meeting of minds or preconcept. Though there is substantial 

difference between the two Sections, namely, Section 34 and 149 IPC, to 

some extent they also overlap and it is a question to be determined on the 

facts and circumstances of each case. 

50. There  is  no  bar  in  convicting  the  accused  under 

substantive  section  read  with  Section  34  if  the  evidence  discloses 

commission of an offence in furtherance of the common intention of them 

all. It is also settled position that in order to convict a person vicariously 

liable under Section 34 or Section 149 IPC, it is not necessary to prove 

that each and every one of them had indulged in overt acts in order to 

apply Section 34, apart from the fact that there should be two or more 

accused. Two facts must be established, namely (a) common intention, (b) 

participation of  accused in the commission of  an offence.  It  requires  a 

prearranged plan and presupposes prior concept. Therefore, there must be 

prior meeting of minds. It can also be devolved at the spar of the moment 

and there must be prearrangement or pre-mediated concept. 

51. The  existence  of  common  intention  amongst  the 

participants in the crime is the essential elements for application of Section 

34 and it is not necessary that the acts of several persons charged with the 
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commission of an offence jointly must be the same or identically similar. I 

have already pointed out the evidence of the witnesses, particularly the 

evidence of PW 3, eyewitness. From her evidence, it is clearly revealed 

that both the accused persons were present at the time of incident in the 

room where she was sleeping with her grand-daughter. She was injured 

and after that her grand-daughter has been killed. The materials placed by 

the prosecution, particularly from the evidence of eyewitness, the common 

intention can be inferred among the accused persons, who were identified 

by the eyewitness (PW 3). The medical evidence also supported the ocular 

evidence and I find no inconsistency between the contents of the medical 

reports  and  the  evidence  of  the  witnesses.  As  discussed  above,  the 

statement of PW 3, eyewitness inspires confidence regarding the presence 

of  both the accused persons  on the place of  occurrence  as  well  as  the 

injuries  sustained  by  her  and  death  of  her  grand-daughter.  Hence, 

prosecution has considerably proved the case against the accused persons 

U/S 457/302/ 324/323/34 IPC. Hence, they are convicted thereunder. 

52. No case is proved against them U/S 376/34 IPC. Hence, 

they are acquitted from the said offence U/S 376/34 IPC. 

53. Both  the  accused  persons  are  heard  on  the  point  of 

sentence. 

54. They have submitted before the Court  that  they have 

family which consists of their wives, sons, daughters. If they are sent to 

jail, their family will die in starvation and prayed for leniency. 

55. When  the  question  of  choice  of  sentence  needs 

    Contd........P/27



       :::27:::  

consideration, the Court must not look to the crime and victim, but also the 

circumstances  of  the  criminal  and  the  impact  of  the  crime  on  the 

community. Unless the nature of the crime and the circumstances of the 

offender  reveal  that  the  criminal  is  a  menace  to  the  society  and  the 

sentence of life imprisonment would be altogether inadequate, the Court 

should ordinarily imposed the lesser punishment not extreme punishment 

of death which would be reserved for exceptional case only. 

56. In  the  case  in  hand,  the  evidence  does  not  clearly 

indicate  the  exact  manner  in  which  the  murder  was  committed.  It  is 

noteworthy  that  accused  had  not  taken  with  them  any  weapon  for 

assaulting the deceased but used the axe which was lying inside the room 

of  the  injured  Mahila  Barman  indicating  that  the  murder  was  not  pre-

planned.  Looking  to  the  fact,  it  seems  that  the  accused  acted  under 

momentary  impulse,  under  such  circumstance,  I  am  of  the  view  that 

imprisonment for life would meet the ends of justice.  

 O      R      D      E      R

I convict the accused Dhani Narayan Dev and Umesh 

Choudhury U/S 302/457/324/323/34 IPC and sentence them to R.I. for one 

year to each of the accused and also to pay a fine of Rs. 500/- (Rupees 

Five Hundred) each i/d, R.I. for two months each U/S 457/34 IPC,  R.I. for 

life to each of the accused and also to pay a fine of Rs. 2,000/- (Rupees 

Two Thousand) each i/d,  R.I.  for  six  months each for  the offence U/S 

302/34 IPC and R.I. for one year each for the offence U/S 324/34 IPC and 

to pay fine of Rs. 1,000/- (Rupees One Thousand) each i/d, S.I. for two 

months each for the offence U/S 323/34 IPC. All the sentences shall run 
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concurrently.  

Both the accused persons are acquitted U/S 376/34 IPC. 

The period which they detained in custody shall be set 

off from the period of imprisonment imposed on them.

Copy of Judgment be furnished to the accused free of 

cost. 

Copy  of  the  Judgment  and  Order  be  sent  to  Deputy 

Commissioner, Bongaigaon as per provision U/S 365 CrPC. 

LCR be  transmitted  back to  the  learned  court  below 

with a copy of this judgment and order.

Given under my hand and the seal of the court on this 

12th day of February, 2015.

                   

                         ( M. Nandi )
                                           Sessions Judge,
                                            Bongaigaon.

Dictated and corrected by me,

             ( M. Nandi )
          Sessions Judge,
            Bongaigaon. 

               *********  
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A  N  N  E  X  U  R  E 

Prosecution witness:
PW  1 – Saben Barman
PW  2 – Dr. Jahidur Rahman (M.O.)
PW  3 – Mahila Barman 
PW  4 – Dr. Kochir Ali Ahmed (M.O.)
PW  5 – Sri Gautam Kr. Majumdar.
PW  6 – Himani Barman
PW  7 – Prasanna Barman
PW  8 – Khanin Singha 
PW  9 – Gopal Ch. Barman
PW 10 – Shali Barman
PW 11 – Praneswar Barman
PW 12 – Mahanta Barman
PW 13 –Dr. Diganta Choudhury (M.O.) 
PW 14 – Rajeev Barman
PW 15 – Jahen Ch. Barman
PW 16 – Suresh Barman
PW 17 – Rebati Bala Barman
PW 18 – Upen Singha
PW 19 – Praneswar Barman
PW 20 – Khargeswar Rabha (I.O.)
PW 21 – S.F.A. Zinnat (Ld. Magistrate)
PW 22 – Khirode Dey (I.O.)
PW 23 – Paramananda Borah (I.O.)

Exhibit (Prosecution):
Ext-1 Ejahar.
Ext-2 Postmortem report. 
Ext-3
Ext-4 Inquest report. 
Ext-5 Seizure list.
Ext-6 Injury report.
Ext-7 Statement of the victim U/S 164 CrPC. 
Ext-8 GD Entry Book. 
Ext-9 Sketch map.

Material Exhibit (Prosecution):
M. Ext-1 Sabbal (Iron).
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M. Ext-2 Axe.        
M. Ext-3 Cloth stained with blood. 

Defence Witness:
Nil.

Defence Exhibit:
Nil.

              ( M. Nandi )
                   Sessions Judge,

                                                                                             Bongaigaon
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