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JUDGMENT AND ORDER

1. The prosecution case, in brief, is that the informant Sri Ajit

Kumar Das lodged an ejahar before the O.C. Bongaigaon Police Station

stating inter-alia that his daughter Binita Das got married to the accused Utpal

Das. After three months of their marriage, the accused started to torture his

daughter on demand of money and other dowry articles. As he failed to meet

the demand of his son-in-law, his daughter has been tortured both physically

as well as mentally. She was not even provided with food and clothes. She

was also not allowed to communicate with him or to visit his residence. But

r.

his daughter informed him over phone in absence of her husband. On

13.04.2010 at about 2 PM accused had mercilessly beaten his daughter and

hanged her from the ceiling.

2. On receipt of the ejahar, police registered a case and after

completion of investigation submitted charge sheet against the accused Utpal

Das U/S 304(B) IPC. As the offence is exclusively triable by the Court of

Sessions, the case is committed to this Court. During trial the accused put his

appearance before the court and he was enlarged on bail. Charge was framed
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U/S 304 B IPC by my learned predecessor. After recording the evidence of

some witnesses, charge was altered and added Section 302 IPC which was

read over and explained to the accused person to which he pleaded not guilty

and claimed to be tried.

3. In this case, prosecution examined 9 witnesses and the

defence examined none. The plea of the defence is the plea of denial.

4. Point for determination:

1. Whether the accused person on 13.04.2010 at about 2 PM

near Chaprakata SSB Camp under Bongaigaon Police

Station committed murder by causing the death of his wife

Binita Das and thereby committed an offence U/S 302

IPC?

~.
•••• :on.~I:·
••••••• At9.

2. Whether the accused person on 13.04.2010 at about 2 PM

at Chaprakata SSB Camp under Bongaigaon Police

Station caused dowry death of is wife Smt. Binita Das by

subjecting her to cruelty or harassment in connection with

demand for dowry and thereby committed an offence U/S

304B IPC?

,.
1
;

DECISION AND REASONS THEREOF

5. To arrive at just decision of the case, let me consider the

evidence of the witnesses.

r

6. PW 1 is K.H. Manihar Singh, Inspector of SSB,

Bongaigaon at the relevant time. He deposed in his evidence that on

13.04.2010 at about 2.30 PM, the accused informed him over phone about the

incident. The accused was staying along with his wife in a rented house near

SSB Camp. The accused informed the senior officer over phone that his wife

committed suicide by hanging in his rented house. He immediately along with

the staff went to the house of the accused and found his wife inside the room

hanging from ceiling. He informed the matter verbally to North Bongaigaon
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P.P., police came and brought the dead body of the wife of the accused from

the ceiling.

In his cross-examination, PW 1 replied that he. and the

accused were working in same office. There was no complaint received

against the accused during the said period. On the date of incident, the

accused perhaps was on duty.

7. PW 2 is Nandita Deka. She' deposed in her evidence that

the accused and his wife Binita Das were staying in a rented house in front of

her house. The occurrence took place about two years back. On the date of

incident, after his arrival from duty, the accused raised alarm at about 3.30

PM. She went to the house of the accused and found that Binita was hanging

from the ceiling inside the room. Their marriage was held about one and half

years back but they have no issue. She came to know that the accused, after

taking alcohol, used to torture his wife. Binita also showed her broken chair

caused by the accused.

In her cross-examination, PW 2 replied that she had not
•• .,.", .RI\JtIc •
•••• ~.~.. seen assaulting Binita by the accused. She was not present when accused was

taking alcohol.

r.'.

8. PW 3 is Madhabi Das, who is the mother of the deceased.

She deposed in her evidence that her daughter Binita got married to the

accused Utpal Das in the year 2009. After their marriage, they stayed in a

rented house at Chaprakata. The accused is a driver/constable of SSB. After

three months of their marriage, the accused started to torture her daughter.

First he demanded Rs. 1 lakh to purchase a car. But they had given only Rs.

12,000/-. In spite of such payment of Rs. 12,000/-, the accused continued

torture towards her daughter. As her son-in-law did not maintain her daughter,

she used to pay Rs. 1000/- to Rs. 1200/- in every month to her daughter. On

13.04.2010 at about 12.30 noon, her daughter rang her and requested her to

come to her place. At about 2 PM, one person of Manipuri community

informed her over phone that his daughter committed suicide by hanging. On

receipt of the information, she went to the house of the accused and found her
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daughter lying on the ground. The accused is responsible for the death of her

daughter.

In her cross-examination, PW 3 replied that his. daughter

and the accused had love affairs and her daughter has been eloped with the

accused. After that their marriage was held at Bagheswari temple. After their

marriage, they visited their house. They were staying in a rented house. She

could not remember the date of demanding Rs. 1 lakh by the accused. She

also could not recollect the date when her husband paid Rs. 12,000/- to the

accused. It was suggested that there was no demand of money by the accused

from his daughter and she was not tortured by the accused.

9. PW 4 is Sunil Brahma. He deposed in his evidence that the

accused Utpal Das and his wife deceased Binita Das were staying in his

rented house for one and half year. About two years back, the wife of Utpal

. / Das committed suicide. On receipt of the information at about 3 PM, he wentL4. to the house of the accused and found the wife of the accused hanging from

•••• i.n.~Ii. the ceiling. He did not find the accused at that time. The accused was working
••••••• MII in SSB as driver.

r.'.

10. PW 6 is the informant Ajit Kr. Das, who is the father of the

deceased. He deposed in his evidence that on 10.01.2009 his daughter Binita

has been eloped with the accused. After that their marriage was held at a

temple. His son-in-law is a constable in SSB. They were staying in a rented

house of Sunil Brahma at Chaprakata. After their marriage, they visited the

rented house at Chaprakata. After three months of their marriage, his daughter

informed over phone that his son-in-law demanded Rs. 1lakh and he paid Rs.

12,000/- to the accused. As he failed to pay the remaining amount to the

'accused, the accused started to torture his daughter. One day at night at about

11 PM, his daughter informed him over phone that she has been assaulted by

the accused mercilessly. At that time, she was weeping. On the next day

morning at about 8 AM, he came to the house of the accused and found that

the articles like Sofa etc. were scattered here and there. Having seen him, his

daughter came out. At that time she was weeping. He had seen injury on her

Contd .....P/5

,.
,1
;



:::5:::

head, hand and ear. Blood was oozing out from the injury of her ear. He

informed his wife Madhabi Das and she came. They took his daughter to a

private hospital for her treatment. After giving necessary treatment, she was

taken back to her husband's rented house and his wife also stayed with her.

After 2/3 days, when his daughter was recovered, his wife returned back to

his house. After 2/3 months, one day his daughter came to his house and

informed his wife that his son-in-law wanted to get her ablazed by pouring

kerosene oil. At that time, he was not present in his house. He was at

Guwahati. His wife immediately informed him over phone. After one month,

he came to the house of his daughter. On 13.04.2010 at about 2 PM, when he

was on leave, his daughter informed him over phone that she was being

assaulted by her husband for last seven days. The accused even did not talk

with his daughter and she was not provided with sufficient food and asked

him to take her to his house. At that time, his wife was suffering from illness.

to.. / She was under treatment of doctor. As such, he was not in a position to visit

~1" the house of his daughter. After one hour one lady informed him over phone

••••. __ that Binita was hanging from ceiling. After sometimes he also received phone~.n •• .",•.
••••• .oM'. call from his son-in-law and he along with his wife, his brother and his wife

went to the rented house of his daughter and found his daughter dead lying on

the ground.

"<7
;

,.

11. In his cross-examination, PW 6 replied that he is an

employee of Assam Police Task Force Battalion. At the time of incident, he

'was Havildar. He has two daughters. Binita is his younger daughter. Accused

is a constable driver of SSB, Central Govt. employee. He was driving the

vehicle of DIG. When his daughter has been eloped with the accused, he was

in the SB office at Guwahati. He could not recollect the date when the

accused demanded Rs. 1 lakh from his daughter. He also could not recollect

the date and year of payment of Rs. 12,000/- to the accused. He is staying

along with his one brother and his family in the same compound but he did
,

not disclose the demand of money by the accused to his brother. Though he

had seen the injury on the body of his daughter, but he did not lodge any

ejahar in the Police Station. He also did not lodge any complaint against the
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accused to DIG or concerned authority of the accused. He also did not make

any complaint to the parents of the accused or any of his guardians.

12. After going through the evidence of aforesaid witnesses, it

is seen that the daughter of the informant Binita Das has been eloped with the

accused Utpal Das. After that their marriage was held at Bagheswari temple

and they were staying in a rented house of Sunil Brahma near SSB camp at

Chaprakata. The accused is an employee of SSB working as driver/constable.

It appears that the parents of the victim i.e. PW 3 & 6 alleged that after three

months of the marriage, their daughter Binita informed them that the accused

demanded Rs. 1 lakh. The mother of the deceased i.e. PW 3 stated that the

money was demanded to purchase a car and PW 6 stated that Rs. 1 lakh was

demanded by his son-in-law but it is not stated by him that money was

demanded to purchase a car. But both of them stated that out of Rs. 1 lakh,

they paid Rs. 12,000/- to the accused. According to the PW 3 & 6 for non

" / payment of remaining amount of money, their daughter has been tortured both

~

~' physically as well as mentally. On 13.04.2010 she rang her mother and

disclosed that she has been tortured by the accused for last seven days. She
"' •. en6 &.'~ ••• ""'IY was not provided with food and requested to come and take her to their house.
;

PW 6 also admitted the fact in his cross-examination that he stated before the

police that on 13.04.2010 at 12 noon his daughter Binita informed to her

mother over phone that the accused Utpal Das did not talk with her daughter

for one week. She was not provided with food. All the time she has been

tortured. As such, asked her mother to take her back to their house. Though

the fact of informing her mother over phone on the date of incident by the

deceased to her mother, the fact was not disclosed clearly by PW 3 but he

stated that on 13.04.2010 at about 12.30 PM, she received a phone call from

her daughter and she asked her to come and take her to their house. So, it is

crystal clear from the statement of the parents of the deceased that just before

the death on the date of incident, she communicated with her mother that she.
was being tortured by her husband. She was not in a position to stay in the

house of her husband and requested her to take her back to their house. It

appears from the evidence of PW 6 that on that day i.e. on 13.04.2010 his'
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wife was suffering from illness. As such, they· were not in a position to

immediately visit the house of their daughter. After one hour they received a

phone call that their daughter Binita was hanging from the ceiling.

13. Doctor was examined in the case as PW 5. He deposed in

his evidence that on 14.04.2010 he was posted at Bongaigaon Civil Hospital.

On that day at about 1.20 PM, he performed postmortem examination on the

dead body of Smt. Binita Das, female, 20 years, WIO Utpal Ch. Das of

Village Kharija Bongaigaon Part-Il in reference to North Bongaigaon GDE

No. 255 dated 13.04.2010 identified by DBC 152 Bakul Rava, Ajit Kumar

Das, Jyotish Das, brother of the deceased and found as follows:

Healthy female dead body, fair complexion of average

built, with eyes half opened and mouth opened, with rigor mortis fully

established. Finger nails, lips bluish in colour.

A ligature mark has seen over front of the neck above the

thyroid cartilage, from where it runs upward and backward on both side of the

neck and pass below and behind the angle of the jaws and disappears in the

{en. ~t;. hairy scalp. It is non-continuous. On dissection under the ligature mark a dry
••••••••• ,,11I

white glistening found.

Thorax - Walls, ribs and cartilage intact and healthy.

Pleura congested. Larynx and trachea found congested.

Lungs both left and right intensely congested. Pericardium fond congested.

Heart congested. Vessels also found congested. Muscles, bones and joints -

no injury, no deformity, no dislocation, no fracture.
,..."

Abdomen - Walls intact and healthy. Peritoneum found

congested. Mouth, pharynx found congested. Mouth was opened and

congested. Tongue protruded. Pharynx and oesophagus found congested.

Stomach and its contents - congested and contains some

digested food particles. Small intestine - congested. Large intestine -

congested.
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Cranium and spinal canal - scalp and vertebrae intact and

healthy. Membrane - Congested. Brain and spinal cord - Congested and

intact.

Abdomen - Liver, spleen, kidney, bladder found

congested. Organs of generation - external and internal - Uterus congested.

Other external organs are normal.

The Doctor opined that the cause of death was due to

asphyxia following hanging which is ante mortem in nature. Time since death

is 12 to 24 hours.

In his cross-examination, PW 5 replied that the findings in

Column No.2, 3 & 4 in postmortem report clearly indicates that this is a

suicidal hanging.

14. From the evidence of the doctor, nothing could be elicited

from his cross-examination that his findings or his opinion with regard to the

1::.\~. nature of injuries found on the dead body or with regard to the cause of death

',-.e..•n\ ~~?f the deceased were incorrect or untrue. In fact, the material aspects of the

- •••• .,.Ae. evidence of PW 5 remained wholly unchallenged by the defence. This apart,

the court, too, does not notice anything inherently improbable or incorrect in

the medical evidence on record. Therefore, there is no difficulty in concluding

that the deceased died due to asphyxia following hanging.

15. Learned counsel for the accused has submitted that there

r

was no evidence regarding any dowry demands and torture soon before her

death. On the contrary, it was also stated that at the time of marriage, there

was no demand for dowry. It is of relevant to note that the deceased had love

affairs with the accused earlier and she has been eloped with the accused.

Thereafter their marriage was held at Bagheswari temple.

16. In support of his submission, learned counsel placed

reliance on some case laws -

(i) 2013(6) Gauhati Law Journal 299
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(Dr. Mijanur Rahman v. State of Assam)

(ii) (2013) 2 Supreme Court Cases (Cri) 328

(Bakshish Ram & another v. State of Punjab)

(iii) 2013(3) Supreme Court Cases (Cri) 289

(S. Anil Kumar @ Anil Kumar Ganna v. State of

Karnataka)

17. In response learned Public Prosecutor for the State has

submitted that the ingredients of the offence have been dearly made out. In

any event the case can be considered in terms of Section 306 IPC. Section

304-B IPC deals with dowry death reads as follows:

18. "304-B. Dowry death - (1) Where the death of a woman is

caused by any burns or bodily injury or occurs otherwise than under normal

circumstances within seven years of her marriage and it is shown that soon

before her death she was subjected to cruelty or harassment by her husband or

any relative of her husband for, or in connection with, any demand for dowry,

~ such death shall be called "dowry death", and such husband or relative shall

j' ~C; · be deemed to have caused her death .

•••. o~,,~
.....,.~,. txplanation:- For the purpose of this sub-section, "dowry" shall have the

same meaning as in section 2 of the Dowry Prohibition Act, 1961.

(2) Whoever commits dowry death shall be punished with imprisonment for a

term which shall not be less than seven years but which may extend to

imprisonment for life."

19. On a bare look at the provision, it is seen that the provision
r.." has application when death of a woman is caused by any burns or bodily

injury occurs otherwise than under normal circumstances within seven years

of her marriage and it is shown that soon before her death she was subj ected.
to cruelty or harassment by her husband or any relatives of her husband for, or

in connection with any demand for dowry. In order to attract application of

Section 304-B IPC, the essential ingredients are as follows:-
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(i) The death of a woman should be caused by burns or bodily injury or

otherwise than under a normal circumstance.

(ii) Such a death should have occurred within seven years of her marriage.

(iii) She must have been subjected to cruelty or harassment by her husband or

any relative of her husband.

(iv) Such cruelty or harassment should be for or in connection with demand of

dowry.

(v) Such cruelty or harassment is shown to have been meted out to the woman

soon before her death. Section 113-B of the Evidence Act is also relevant for

the case at hand. Both Section 304-B IPC and Section 113-B of the Evidence

Act were inserted by the Dowry Prohibition (Amendment) Act 43 of 1986

with a view to combat the increasing menace of dowry deaths. Section 113-B

reads as follows:-

I'
1

"113-B: Presumption as to dowry death - When the

question is whether a person has committed the dowry death of a woman and

it is shown that soon before her death such woman has been subj ected by such

~ / person to cruelty or harassment for, or in connection with any demand forV-;1<; ...
dowry, the Court shall presume that such person had caused the dowry death.".-...t'Jn ~f;.

~At1'" Explanation:- For the purposes of this Section 'dowry

death' shall have the same meaning as in Section 304-B of the Indian Penal

Code.

r..'.
20. As per definition of 'dowry death' in Section 304-B IPC

and the wording in the presumptive Section 113-B of the Evidence Act, one of

the essential ingredients, amongst others, in both the provisions is that the

concerned woman must have been "soon before her death' subjected to cruelty

or harassment "for or in connection with the demand of dowry." Presumption

under Section 113-B is a presumption of law. On proof of the essentials

mentioned therein, it becomes obligatory on the Court to raise a presumption

that the accused caused the dowry death. The presumption shall be raised only
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on proof of the following essentials: (1) The question before the Court must

be whether the accused has committed the dowry death of a woman. (2) The

woman was subjected to cruelty or harassment by her husband or his

relatives. (3) Such cruelty or harassment was for, or in connection with any

demand for dowry. (4) Such cruelty or harassment was soon before her death.

21. A conjoint reading of Section 113-B of the Evidence Act

and Section 304-B IPC shows that there must be material to show that soon

"j
;

before her death the victim was subjected to cruelty or harassment.

Prosecution has to rule out the possibility of a natural or accidental death so

as to bring it within the purview of the 'death occurring otherwise than in

normal circumstances'. The expression 'soon before' is very relative term and

it would depend upon circumstances of each case and no strait jacket formula

can be laid down as to what would constitute a period of soon before the

occurrence. It would be hazardous to indicate any fixed period, and that

brings in the importance of a proximity test both for the proof of an offence of

dowry death as well as for raising a presumption under Section 113-B of the

Evidence Act. The expression 'soon before her death' used in the substantive

Section 304-B IPC and Section 113-B of the Evidence Act is present with the

~ idea of proximity test. No definite period has been indicated and the

~C;. expression 'soon before' is not defined. A reference to expression 'soon before'
s.•• "n~~10-..,. V!Jc, used in Section 114. Illustration (a) of the Evidence Act is relevant. It lays"'6/

down that a Court may presume that a man who is in the possession of goods

'soon after the theft, is either the thief has received the goods knowing them to

be stolen, unless he can account for his possession. The determination of the

period which can come within the term 'soon before' is left to be determined

by the Courts, depending upon facts and circumstances of each case. Suffice,

however, to indicate that the expression 'soon before' would normally imply

that the interval should not be much between the concerned cruelty or

harassment and the death in question. There must he existence of a proximate

and live-link between the effect of cruelty based on dowry demand and the

concerned death. If alleged incident of cruelty is remote in time and has

become stale enough not to disturb mental equilibrium of the woman
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concerned, it would be of no consequence. The ,evidence of PW 3 & 6 show

that at the time of marriage, there was no demand for dowry. As the victim

has been eloped with the accused and their marriage was held in a temple. But

subsequently the demands were made and ill-treatment were meted out. The

crucial question is whether they were soon before the death. The parents of

the victim stated that after three months of their marriage, the accused

demanded Rs. 1 lakh for purchasing a car and they paid Rs. 12,0001- and it

also appears from the evidence of PW 3 & 6 that on the date of incident, the

victim informed his mother over phone that the accused did not talk with her

for last one week. She has been physically tortured and she was not provided

with any eatables. But from the evidence, it cannot be ascertained that

whether she has been tortured for non-fulfillment of the earlier demand of

money. There is no definite evidence about ill-treatment to the deceased at

any time having immediate proximity to the death of the deceased on

13.04.2010 about ill-treatment by the accused person to attach culpability

/ under Section 304-B IPC for demand of any dowry. Therefore, the basic

~C; \ requirement of cruelty or harassment soon before the death to bring

.' 1<:-\ application of Section 304-B IPC is absent.
;'•••. lln'~"

••••••••• ,,'" 22. Now, the question is whether a case under Section 498-A

has been made out, even if accusation under Section 304-B fail. Section 498-

A IPC reads as follows:-

r.."

"498-A: Husband or relative of husband of a woman

subjecting her to cruelty. Whoever, being the husband or the relative of the

husband of a woman, subjects such woman to cruelty shall be punished with

imprisonment for a term which may extend to three years and shall also be

liable to fine.

Explanation: For the purpose of this section 'cruelty' means-

"(a) any willful conduct which is of such a nature as is likely to drive the

woman to commit suicide or to cause grave injury or danger to life, limb or

health (whether mental or physical) of the woman; or
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(b) harassment of the woman where such harassment is with a view to

coercing her or any person related to her to meet any unlawful demand for

any property or valuable security or is on account of failure by her to any

person related to her to meet such demand."

23. Consequences of cruelty which are likely to drive a woman

to commit suicide or to cause grave injury or danger to life, limb or health,

whether mental or physical of the woman is required to be established in

order to bring home the application of Section 498-A IPC. Cruelty has been

defined in the explanation for the purpose of Section 498-A. Substantive

Section 498-A IPC and presumptive Section 113-B of the Evidence Act have

been inserted in the respective statutes by Criminal Law (Second

Amendment) Act, 1983. It is to be noted that Sections 304-B and 498-A IPC

cannot be held to be mutually inclusive. These provisions deal with two

distinct offences. It is true that cruelty is a common essential to both the

Sections and that has to be proved. The explanation to Section 498-A gives

the meaning of 'cruelty'. In Section 304-B there is no such explanation about

the meaning of 'cruelty'. But having regard to common background to these
" offences it has to be taken that the meaning of 'cruelty' or 'harassment' is the

same as prescribed in the Explanation to Section 498-A under which 'cruelty'

~ by itself amounts to an offence. Under Section 304-B IPC it is 'dowry death'

i.~ . that is punishable and such death should have occurred within seven years of

"".n. ~~,marriage. No such period is mentioned in Section 498-A."""'AC6I
24. In the case of Akula Ravinder and others v. The State of

r,.-

Andhra Pradesh (AIR 1991 SC 1142), it was held that a person charged and

acquitted under Section 304-B can be convicted under Section 498-A IPC

without that charge being there, if such a case is made out. If the case is

established, there can be a conviction under both the sections.

25. Section 498-A IPC and Section 113-B of the Evidence Act

include in their amplitude past events of cruelty. Period of operation of

Section 113-B of the Evidence Act is seven years, presumption arises when a

woman committed suicide within a period of seven years from the date of
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marriage. Section 2 of the Dowry Prohibition Act, 1961 defines 'dowry' as

under:-

'Dowry' means any property or valuable security given or

agreed to be given either directly or indirectly -

(a) by one party to a marriage to the other party to the marriage; or

(b) by the parents of either party to a marriage or by any other person, to

. either party to the marriage or to any other person,

at or before or any time after the marriage in connection with the marriage of

the said parties, but does not include dower or Mehr in the case of persons to

whom the Muslim Personal Law (Shariat) applies.

"

Explanation 1- For the removal of doubts, it is hereby declared that any

presents made at the time of a marriage to either party to the marriage in the

form of cash, ornaments, clothes or other articles, shall not be deemed to be

dowry within the meaning of his section, unless they are made as

consideration for the marriage of the said parties.

Explanation II - The expression "valuable security" has the same meaning as

~ in section 30 of the Indian Penal Code as was observed by the Hon'ble

•••..• 'h• .M\.¥~?upreme Court in Satvir Singh and Ors vs. State of Punjab and Anr. (2001)

••••••• A"~· (8) see 633), 'suicidal death' of a married woman within seven years of her

marriage is covered by the expression 'death of a woman is caused or occurs

otherwise than under normal circumstances' as expressed in Section 304-B

26. Section 306 IPC deals with abetment of suicide. The said

IPC.

".
provision reads as follows:

"306: Abetment of suicide .: If any person commits

suicide, whoever abets the commission of such suicide, shall be punished with

imprisonment of either descriptions for a term which may extend to ten years,

and shall also be liable to fine".
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27. It may be noted that though no charge was framed under

Section 306 IPC that is inconsequential in view of what has been stated by a

three-judge Bench of the Hon'ble Supreme Court in K. Prema S. Raoand Anr.

vs. Yadla Srinivasa Rao and Ors. [2003 (1) SCC 217].

28. On the facts of the case even though it is difficult to

.convict the accused under Section 302 IPC or Section 304B IPC, but there are

sufficient materials to convict the accused in terms of Section 306 IPC along

with Section 498A IPC.

29. Learned counsel for the accused raised another contention

by stating that the case against the accused was registered for offence

punishable U/S 304B IPC in connection with the unnatural death of the wife

of the accused. Charge sheet was submitted accordingly. Subsequently, charge

was re-framed U/S 302 IPC on the basis of the Judgment given by the Hon'ble

Supreme Court in Rajbir case (2010) 15 SCC 116. According to the learned

counsel, the direction issued in Rajbir case (2010) 15 SCC 116 was meant to

be followed mechanically and without due regard to the nature of the

,:' evidence available in the case. The Supreme Court in Rajbir case meant to

~ say that in a case where a charge alleging dowry death is framed, a charge

\ under Section 302 IPC can also be framed if the evidence otherwise permits .••••:.n'~~ .
•••• 1&."11 No other meaning can be deduced from the order of the Supreme Court. The

learned counsel has also cited one case law - Jasvinder Saini v. State (Govt.

of NCT of Delhi) (2013) 3 Supreme Court Cases (Cri) 295.

30. In the said case, it was held that the question whether it is

murder punishable under Section 302 IPC or a dowry death punishable under

Section 304B IPC depends upon the fact situation and the evidence in the

case. If there is evidence whether direct or circumstantial to prima facie

support a charge under Section 302 IPC the trial court can and indeed ought to

frame a charge of murder punishable under Section 302 IPC, which would

then be the main charge and not an alternative charge, as is erroneously

assumed in some quarters. If the main charge of murder is not proved against

the accused at the trial, the court can look into the evidence to determine
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whether the alternative charge of dowry death punishable under Section 304-

B is established. The ingredients constituting the two offences are different,

thereby demanding appreciation of evidence from the perspective relevant to

such ingredients.

31. So far as the offence U/S 306 IPC is concerned, Section

306 IPC provides that if any person commits suicide whoever abets the

commission of such suicide, shall be liable to be punished. The ingredients of

abetment are set out in Section 107 of IPC which reads as under:-

"107. Abetment of thing .- A person abets the doing of a thing, who -

First. - Instigate any person to do that thing; or

Secondly.- Engages with one or more other person or persons in any

conspiracy for the doing of that thing, if an act or illegal omission takes place

in pursuance of that conspiracy, an in order to the doing of that thing; or

;dq, S·
~ 32. It is not disputed that the deceased Binita Das committed

"'I.n, ~~,.suicide about one and half years of her marriage with the accused Utpal Das.,"••....•~ ..
'" . The accused did not give any satisfactory account of even high probability as

to how his wife Binita Das died. There is a presumption U/S 113-B of the

Evidence Act that the suicide has been abetted by the husband or other

relatives of the husband of the deceased. The accused has not been able to

Thirdly.- Intentionally aids, by any act or illegal omission, the doing of that

thing."

r..'.

rebut the presumption. It is also proved that the deceased Binita Das was

treated with cruelty on account of demand of money.

33. In the instant case, the accused has been charged U/S 302

IPC. In absence of charge under any other section, t?e question now arises -

Whether the accused should be acquitted; or whether he should be convicted

for committing any other offence pertaining to abetment of committing.

suicide. In a situation like this, the provision U/S 222 CrPC can be made

which provides that in a case where the accused is charged with a major
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(3) When a person is charged with an offence, he may be

convicted of an attempt to commit such offence although the

attempt is not separately charged.

offence and the said charge is not proved, the accused may be convicted of

the minor offence, though he was not charged with it. Section 222 CrPC reads

as under:-

"222. When offence prove included in offence charge.- (1) When

a person is charged with an offence consisting of several

particulars, as combination of some only of which constitutes a

complete minor offence, and such combination is proved, but the

remaining particulars are not proved, he may be convicted of the

minor offence, though he was not charged with it.

(2) When a person is charged with an offence and facts are

proved which reduce it to a minor offence, he may be convicted

of the minor offence, although he is not charge with it.

(4) Nothing in this section shall be deemed to authorise a

conviction of any minor offence where the conditions requisite

for the initiation of proceedings in respect of that minor offence

have not been satisfied.

34. In this section, two illustrations have been given which

would amply describe that when an' accused is charged with major offence

and the ingredients of the major offence are missing and ingredients of minor
I .

offence are made out then he may be convicted f~r the minor offence even

though he was not charged with it. Both the illustrations given in the said

section reads as under:-

"(a) A is charged under Section 407 of, the Indian Penal Code

with criminal breach of trust in respect of property entrusted to

him as a carrier. It appears that he did commit criminal breach of

trust under Section 406 of that Code in respect of the property,
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but that it was not entrusted to him as a carrier. He may be

convicted of criminal breach of trust under the said Section 406.

(b) A is charged under Section 325 of the Indian Penal Code with

causing grievous hurt. He proved that he acted on grave and

sudden provocation. He may be convicted under Section 335 of

that Code."

35. In the case of Lakhjit Singh and another vs.· State of
Punjab, 1994 Supp. (1) see 173, the Hon'ble Supreme Court has an occasion

to examine the similar question of law. In that case, the accused was charged

and tried under Section 302 of the Indian Penal Code but ingredients of

Section 302 were missing but ingredients of Section 306 were present,

therefore, the court deemed it proper to convert the conviction of the appellant

from Section 302 to Section 306 IPC. In that case, it was urged that the

accused cannot be tried under Section 306 IPC because the accused were not

put to notice to meet a charge under Section 306 IPC and, therefore, they are

prejudiced by not framing a charge under Section 306 IPC; therefore,

:'1A(~. presumption under Section 113-A of Indian Evidence Act cannot be drawn

••...•.... and consequently a conviction under Section 306 IPC cannot be awarded.-...",,& I••

••••• .,.... According to the Hon'ble Supreme Court, in the facts and circumstances,

Section 306 was attracted and the appellants' conviction under Section 302

was set aside and instead they were convicted under Section 306 IPC.

36. In the case of Shamnsaheb M. Multtani vs. State of
Karnataka, (2001) 2 see 577 had an occasion to deal with Section 222 of the

Code of Criminal Procedure. The Court came to conclusion that when an

accused is charged with a major offence and if the ingredients of major

offence are not proved, the accused can be convicted for minor offence, if

ingredients of minor offence are available. The relevant discussion in the said

case which reads as follows:-

"What is meant by "a minor offence" for the purpose of Section

222 of the Code ? Although the said expression is not defined in

the Code it can be discerned from the context that the test of
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minor offence is not merely that the prescribed punishment is

less than the major offence. The two illustrations provided in the

section would bring the above point home well. Only if the two

offences are cognate offences, wherein the main ingredients are

common, the one punishable among them with a lesser sentence

can be regarded as a minor offence vis-a-vis the other offence.

37. Under the facts and circumstances, it is clear from the

discussion on the legal point in different pronouncements of law that though

charge was not framed U/S 306 IPC or Section 498(A) IPC but the accused

can be convicted on the said section of law.

38. In view of the above discussion, I am of the opinion that

the prosecution has considerably proved the case against the accused Utpal

Das U/S 498(A) IPC and U/S 306 IPC. Hence, he is convicted thereunder.

39. The accused is heard on the point of sentence. He has

submitted that he is a Central Government employee. His family consists of

his parents and he is the only earning member of his family. If he is sent to

jail, he will lose the job and his family members will face great hardship.

Under the facts and circumstances of the case, the Court is taken a lenient

view.

o R D E R

I convict the accused U/S 498(A) IPC and U/S 306 IPC

and sentence him to R.I. for three years for the offence U/S 498(A) IPC and to

pay a fine of Rs. 2,000/- (Rupees Two Thousand) i/d, R.I. for six months and

another three years for the offence U/S 306 IPC and to pay a fine of Rs.

2,000/- (Rupees Two Thousand) i/d, R.I. for six months. Both the sentences

shall run concurrently.

As the offence U/S 302 IPC or Section 304B IPC is not

proved beyond reasonable doubt, hence the accused is acquitted from the said

offence.
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Sessions Judge,
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The period whichhe detained- in custody shall be set off

from the period of imprisonment imposed on him.

Copy of Judgment be furnished to the accused free-of cost.

Copy of the Judgment and Order be sent to Deputy

Commissioner, Bongaigaon as per provision VIS 365 CrPC.

LCR be transmitted back to the learned court below with a

copy of this judgment and order.

Given under my hand and the seal of the court on this 7h

day of May, 2014.

(My(,
Sessions Judge,
Bongaigaon."'i.f1.~&_·"....,.Ae. *********


