IN THE COURT OF THE SESSIONS JUDGE

...........
...........

BONGAIGAON

Sessions Case No. 82(A)/2013.
U/S 376/417IPC
State
Vs.
Ridul Kumar Ray ....Accused.

PRESENT: Smt. M. Nandi,
Sessions Judge,
Bongaigaon.

ADVOCATES APPEARED:
.

Sri A. K. Nath, Public Prosecutor
for the State.
Sri M. Kalita, Advocate
for the accused.

JUDGMENT
1.

Date of Argument

01.04.2014.

Date of Judgment:

08.04.2014.

AND ORDER

This case has been instituted on a complaint petition filed

by the informant Himangshu Kr. Ray in the Court of SDJM, North Salmara,
Abhayapuri. It is stated in the petition that Smt. Bhadra Ray is his sister.
Earlier the informant was stayed at Choutaki village. He is a teacher by
profession. About five years back, he had shifted from Choutaki village to
Abhayapuri town wherein he constructed his house and started to live there.
About two years back the accused Ridul Kr. Ray used to visit his house. Due
to his frequent visit in his house, some relationship developed between the
accused and his sister Bhadra. The accused also promised to marry his sister.
On 28.05.2006, the accused with an assurance to marry his sister, took her to
r

North Salmara Tea Estate wherein they stayed for two days. During their stay
at North Salmara, the accused had sexual intercourse with his sister by giving
assurance to marry her. On receipt of the information he went to North
Salmara Tea Estate and brought his sister to his house. One agreement was
done by the accused on 16.08.2006 in presence of the witnesses and the date
of marriage was fixed on 22.08.2006 but as the accused failed to collect
Contd

P/2

:::2:::
money, on 20.08.2006 he borrowed Rs. 17001- from Bhadra and Rs. 10,0001from his wife Barnali Ray. On 22.08.2006 for arrangement of the marriage,
Rs. 15,0001- was spent but the accused did not come to marry his sister. On
the next day i.e. on 23.08.2006 the informant and Bhadra went to the house of
the accused and asked him why he did not come to marry her. Then accused
replied that he did not marry his sister Bhadra and also did not return their
money.
2.

On receipt of the complaint petition, a case was registered

and started investigation

and after completion of investigation

charge-sheet against the accused VIS 406/420/376

submitted

IPC. As the Section 376

IPC is exclusively triable by the Court of Sessions, the case is committed to
this Court. During trial the accused put his appearance before the court. He
was enlarged on bail. Charge was framed VIS 376/417 IPC which was read
over and explained to the accused to which he pleaded not guilty and claimed
to be tried.
3.

In this case, prosecution examined seven witnesses and

the defence examined none. The plea of the defence is the plea of denial.
4.

Point for determination:
1. Whether the

accused person

on 28.05.2006 at South

Salmara, Rangapara Tea garden had committed rape to

~.

Smt. Bhadra Ray by giving assurance to marry her and
, ••• ,on' clUtJt1~.
H••AICi~eDl

thereby committed an offence UIS 376 IPC ?
2. Whether the accused person during the said period and
afterwards, have cheated the victim Bhadra Ray by giving

r,

assurance to marry her committed sexual intercourse with
her. but did not marry her and cheated the victim and
thereby committed an offence U~S417 IPC ?
DECISION AND REASONS THEREOF
5.

To arrive at just decision of the case, let me consider the
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evidence of the witnesses.
6.

PW 1 is Himangshu Kr. Ray. He deposed in his evidence

that the occurrence took place in the year 2006. The accused ha~ a grocery
shop adjacent to his house. He used to take grocery articles from his shop. In
this connection the accused used to visit his house and subsequently. a
relationship

between his sister Bhadra and accused had developed.

On

28.05.2006 he went to his school along with his children. Originally he is
hailing from Choutaki village. His sister Bhadra used to stay at Abhayapuri
with him. Sometimes his sister stayed in the village along with her parents.
On that day his sister went out from his house by saying that she would go to
the village to meet his parents but in the afternoon, she did not return back
home. As she did not come, he informed the matter to her parents and his
mother stated that Bhadra did not come home on that day. He was in search of
his sister in the house of every relatives. On being suspicion, he sent his
brother-in-law

Hari Mohan Singha to the Tea garden of the accused at

Rangapara wherein! his sister was found by Hari Mohan and took her to his
house. Then they called the accused and they negotiated the matter of
marriage. The accused stated that he would marry his sister. On 22.08.2006
the date of marriage was fixed. On 16.08.2006 one agreement was made with
the accused. On 20.08.2006 the accused came to his house and demanded Rs.
15,000/- and his wife paid Rs. 10,0001- and Rs. 1700/- was paid by Bhadra.
The accused took the money and had left the place. The marriage was fixed to
be held on 22.08.2006 in the Abhayapuri Ganesh Temple. They along with the
bridegroom went to Ganesh Mandir to perform their marriage. Some people
of their village also came but the accused did not come to marry his sister.
The accused also did not return the money which he took from the. Thereafter

.r,.

he filed the case. After 3/4 years of the incident, his sister got married to

"

another person and at present she is staying in the house of her husband.
In his cross-examination,

PW .1 replied that he used to

purchase grocery items from the shop of the accused on credit. They have
good relationship with the accused. Since the morning he used to stay at
school. During the said period, he could not say the whereabout of his sister.
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His sister sometimes went to the native place at Choutaki wherein she also
stayed for 2/3 days. At the time of incident, the age of his sister was 26/27
years. The incident

occurred on 28.05.2006

but he filed the case on

09.10.2006. Due to misunderstanding between the two families, marriage was
not held.
7.

PW 2 is Barnali Ray, wife of the informant Himangshu

Ray. She deposed in her evidence that her sister-in-law Bhadra used to stay
with them. The accused has a grocery shop adjacent to their house and they
purchased grocery items from his shop. In that connection the accused used to
visit their house. The accused had love affairs with her sister-in-law Bhadra.
The accused also promised to marry Bhadra. On 28.05.2006, the accused
came to their house and to take Bhadra to go outside. At that time, her
husband was not at home. At that time Bhadra stated that she would go to
their native village. After 2/3 days when Bhadra did not return back home,
they were in search of Bhadra. Later on, Bhadra was recovered from the Tea
""
~

/

garden of the accused. On being asked, Bhadra stated that she was taken by
.

the accused to Rangapara Tea garden. After that they called accused to

.. '*"!O", c1tW~egotiate his
~

aObtGAtr; .,

marriage with Bhadra and the accused also stated that he would

marry Bhadra. The date of marriage was fixed on 22.08.2006 and one
agreement was also made by the accused on 16.08.2006 to marry Bhadra.
Before two days of marriage, accused came to their house and asked to pay
some money. She paid Rs. 10,0001- and Bhadra paid Rs. 1700/- to the
accused. But the accused did not come to marry Bhadra. He also did not
return back money.
8.

The victim was examined in the case as PW 3. She

deposed in her evidence that at the time of incident she used to stay at
r.

Abhayapuri town along with her elder brother. The accused has a grocery
shop at Abhayapuri town and they used to purchase grocery items from his
shop and accused used to visit their house and she had love affairs with the
accused. The accused also promised to marry her. But their marriage was not
held. They used to go out here and there but she could not say why the
accused did not marry her. After two years of the incident, she got married to
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another person. At present she is staying with her husband. She is two
children.
In

her

cross-examination,

PW

3

replied

that

she

accompanied the accused according to her own will. At that time, her age was
26/27 years. As the marriage was not held, her elder brother filed the instant
case. But she has no knowledge about the instant case.
9.

PW 4 Narendra Ch. Sharma, PW 5 Dimbeswar Ray and

PW 6 Patneswar Ray deposed in their evidence that the accused had love
affairs with the victim Bhadra and the accused promised to marry her. The
date of marriage was fixed and one agreement was also executed by the
accused to marry Bhadra but he did not come to

marry her. These three

witnesses were present when agreement was made by the accused.
10.

Regarding the offence U/S 376 IPC, from the statement of

the victim, it appears that she voluntarily

accompanied

the accused to

Rangapara Tea Estate wherein they stayed for 2/3 days and they had sexual
~.

intercourse also. It transpires that the victim was a consenting party to have

"

,
,
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sexual intercourse with the accused. So, the offence U/S 376 IPC is not
attracted herein this case. And he is acquitted of the said offence.
11.

In respect of the offence U/S 417 IPC, the allegation

against the accused is that accused wanted to marry the sister of the
informant, Bhadra. Accordingly, the date of marriage was fixed but the
accused did not come. PW 3, the victim stated that accused stated that he
would marry her but later on marriage was not held. She could not say why
the accused did not marry her. The other witnesses also stated that the date of
marriage was fixed but later on the accused did not marry the victim, Bhadra.
12.

Hon'ble Supreme Court in Uday v. State of Karnataka

reported in 2003 SC (Cri) 775 and in the case of Jayanti Rani Panda v. State

.

of West Bengal reported in 1984 CriLJ 1535 observed that if a full grown girl

consented to the act of sexual intercourse on promise of marriage and
continues to indulge in such activity until she becomes pregnant, it is an act of
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promiscuity on her part and not the act induced by misconception of fact. The
aforesaid principle are equally applicable in this case. From the evidence it
did not transpire that victim was a minor girl and it appears that the victim
being a full grown lady above 18 years voluntarily consented to have sexual
intercourse with the accused. The evidence clearly establishes that there was
no misconception of fact in the instant case and the victim was a consenting .
party and her conduct was nothing but an act of promiscuity on her parts. The
evidence and circumstances show that the victim easily consented to have
sexual intercourse with the accused and her consent was not in consequence
of misconception of fact. It is clear, therefore, that the subsequent refusal by
the accused to marry the victim would be of no consequence when it has been
established that the representation was false to the knowledge of the accused
when it was made.
13.

Discussion of evidence clearly indicates that there was no

any element of cheating nor there was an element of misconception of fact.
Hence, accused is not found guilty for the offence U/S 417 IPC also and
acquitted accordingly

and set at liberty forthwith. His bail bond stands

discharged.
14.

LCR be transmitted back to the learned court below with a

copy of this judgment and order.
Given under my hand and the seal of the court on this 8th
day of April, 2014.
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(M. Nandi)
Sessions Judge,
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Dictated and correct d by me,

(M. Nan i )
Sessions Judge,
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