
IN THE COURT OF THE SESSIONS JUDGE     :::::::     BONGAIGAON
                                   

                  Special Case No. 13(BGN)/2014.
                              U/S 366(A)/376 IPC
                  State  
               Vs. 

        Jun Rabha          ............  Accused. 

PRESENT : Smt. M. Nandi,
                     Special Judge,
                     Bongaigaon. 

ADVOCATES APPEARED : Sri A. K. Nath, Public Prosecutor 
       for the State. 

            Sri H. Das,  Advocate 
       for the accused. 

                                    Date of Argument  :   16.02.2015.

              Date of Judgment   :   24.02.2015.

JUDGMENT  AND  ORDER 

1. The  prosecution  case,  in  brief,  is  that  the  informant 

Sudhan Ray lodged an ejahar before the I/C, New Bongaigaon P.P. under 

Bongaigaon Police Station stating inter alia that his daughter Pallabi Ray, 

aged about 14 years is the student of Class VIII. On 02.10.2013 at about 9 

AM his  daughter  while  going  towards  her  school,  accused  Jun  Rabha 

kidnapped her from her way to school forcefully and confined her in an 

unknown place. It is also stated that on 08.06.2014 his daughter at about 6 

AM escaped from the house of the accused and returned back to his house 

and  he  came to  know about  the  incident  and  thereafter  he  lodged  the 
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ejahar. 

2. On receipt of the ejahar, a case was registered and after 

completion  of  investigation  charge  sheet  was  submitted  against  the 

accused U/S 366(A) IPC and Section 4 of POCSO Act. During trial the 

accused put  his  appearance  before  the court.  He was  enlarged on bail. 

Charge  was  framed  U/S  366(A)/376  IPC  which  was  read  over  and 

explained to the accused  to which he pleaded not guilty and claimed to be 

tried. 

3.   In this case, prosecution examined 8 (eight) witnesses 

and the defence examined none. The plea of the defence is the plea of 

denial.

4. Points for determination:

1. Whether the accused person on 02.10.2013 at about 9  

AM while the victim Pallabi Ray was going towards  

her school induced her (under the age of 18 years) to  

go  from  her  school  with  intent  that  she  may  be  or  

knowing that the said girl will be forced or seduced to 

illicit  intercourse  and  thereby  committed  an  offence 

U/S 366(A) IPC !

2. Whether  the  accused person  on the  same date,  time 

and place committed rape on the victim Pallabi  Ray  

and thereby committed an offence U/S 376 IPC !
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             DECISION  AND REASONS THEREOF  

5. To arrive at  just decision of the case, let me consider 

the evidence of the witnesses.  

6. PW 1 is the informant Sudhan Ray. He deposed in his 

evidence  that  the  occurrence  took  place  on  02.10.2013.  His  daughter 

Pallabi  at  that  time was studying in Class  VIII,  aged about 14 years  2 

months. On that day at about 9 AM his daughter went to school but did not 

return back home. In the evening time, he went to the school and enquired 

about his daughter, but the other students of the school stated that Pallabi 

did  not  come  to  school  on  that  day.  Though  he  was  in  search  of  his 

daughter, but she could not be traced out. Thereafter he met the parents of 

the accused and he came to know from the parents of the accused that his 

daughter  has  been  eloped  with  the  accused.  Then  he  stated  that  his 

daughter  was  a  minor  and  asked  them  to  return  back  his  daughter. 

Thereafter  he  came  to  know  that  his  daughter  and  the  accused  were 

missing from the house of the accused. After six months his daughter came 

back  to  the  house  of  the  accused.  When  he  went  to  the  house  of  the 

accused to bring back his daughter, the parents of the accused abused him 

and turned him down and on 08.06.2014 in the morning hour, his daughter 

came to his house. On being asked, his daughter replied that she has been 

taken by the accused forcefully. Thereafter he lodged the ejahar. 

In his cross-examination, PW 1 replied that the accused 

is his adjacent neighbour. His daughter Pallabi never wrote a letter to him 

when she was in the house of the accused. Their marriage was held on
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05.10.2013  at  Bagheswari  Mandir,  but  he  was  not  present  in  their 

marriage. Before their marriage on 02.10.2013, some village people came 

to  their  house  to  celebrate  their  marriage.  His  relatives  Narayan  Ray, 

Banolata Ray and Mohan Ray were also present and they discussed about 

performing marriage between his  daughter  and the accused and to  that 

effect, he wrote an undertaking vide Ex-A. 

7. PW 2 is  Krishna Kanta Rabha and PW 3 is Briguraj 

Rabha.  They  deposed  in  their  evidence  that  the  occurrence  took  place 

about one year back. They came to know that the accused had love affairs 

with the daughter of the informant, Pallabi Ray. Thereafter they have been 

eloped from their  house  and went  to  the  house  of  the  relatives  of  the 

accused.  Their  marriage  was  held  at  Bagheswari  Temple.  After  their 

marriage they stayed in the house of the accused for 10/15 days. Thereafter 

they shifted to Himachal Pradesh. Later on, they returned back home. At 

present Pallabi is staying in the house of her father. 

In  their  cross-examination,  PW  2  &  3  replied  that 

parents of Pallabi knew the relationship between Pallabi and the accused. 

After discussion with the parents of Pallabi, their marriage was held. 

8. PW 4 is  the  victim Pallabi  Ray.  She  deposed in  her 

evidence that the occurrence took place on 02.10.2013. At that time, she 

was studying in Class VIII at Barpathar M.E. School. While she was going 

towards her school, the accused came there with an auto and took her to 

Ouguri by using force to the house of his uncle. She was also threatened 

by the accused not  to  raise  hue and cry.  The accused also gagged her 
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mouth. After one night, she was taken to Ouguri wherein their marriage 

was held. After some days, she was taken back to the house of the accused. 

On  the  next  day,  their  marriage  was  held  at  Bagheswari  Temple  at 

Bongaigaon. Though she stated that she intended to go to the house of her 

parents, but she was not allowed to visit her parents' house. After some 

days,  she  was  taken  to  Himachal  Pradesh  wherein  the  accused  was 

working as labour. After their marriage, they lived together as husband and 

wife.  They  stayed  at  Himachal  Pradesh  for  six  months.  She  was  also 

employed to do work by the accused in his company. The accused also 

assaulted her one day and drove her out from his house. After six months, 

she was taken back to Bongaigaon. During her stay in the house of the 

accused,  his  family  members  used  to  torture  her.  On  08.06.2014  she 

returned back to the house of her father and told her parents about the 

incident. At present, she is staying in the house of her parents.   

In her cross-examination, PW 4 replied that after their 

marriage at Bagheswari Temple, she was taken to the house of the accused 

wherein  the  villagers  gathered.  The  marriage  certificate  of  Bagheswari 

temple was proved as Ext-B wherein she stated her age as 19 years. Her 

uncle Madan Ray is working at Himachal Pradesh. Both of them went to 

Himachal Pradesh and the accused started to work there. She did not tell 

her uncle that she was taken by the accused forcefully. His sister Lassi was 

also staying there. She accompanied Lassi to work here and there but she 

never informed Lassi about the incident. 

9. PW 5 is Ratan Biswas and PW 6 is Bhabesh Rabha. 

They deposed in their evidence that they came to know that the accused 
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had love affairs with the victim Pallabi and they have been eloped from 

their  house.  After  one  day,  they  returned  back  home.  After  that  their 

marriage was held at Bagheswari temple in presence of the villagers. They 

led conjugal life for nine months. After that Pallabi returned back to the 

house of her parents. According to PW 6, at the time of incident, Pallabi 

was a student of Class IX and at that time, she was 15/16 years old. After 

their marriage, they went to Himachal Pradesh. 

10. After  going  through  the  evidence  of  the  aforesaid 

witnesses,  it  appears  that  the  victim  Pallabi  had  love  affairs  with  the 

accused  and  after  that  she  has  been  eloped  with  the  accused  and 

subsequently their marriage was held in Bagheswari Temple in presence of 

the family members of the victim and the accused. Thereafter they went to 

Himachal Pradesh wherein the uncle of the victim is working. After six 

months they returned back home. According to the informant, his daughter 

was kidnapped by the accused by using force while she was going towards 

the school. The victim also stated the same thing that she has been taken 

by the accused by applying force while she was going towards her school. 

The  informant  stated  that  at  the  time  of  incident,  his  daughter  was  a 

student of Class VIII and her age was 14 years 2 months. The victim also 

stated her age as 14 years. But the other witnesses stated that the victim 

and the accused had love affairs and they have been eloped from their 

house and subsequently, their marriage was held at Bagheswari temple. 

11. PW  7  is  Dr.  Minakshi  Kalita.  She  deposed  in  her 

evidence  that  on  10.06.2014  she  was  working  as  Medical  &  Health 

Officer-1 at Bongaigaon Civil Hospital. On that day at about 12.50 PM she 
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examined  Pallabi  Ray,  14  years,  female,  D/O  Sudhan  Ray  and  on 

examination  found  no any  injury  mark  on  her  body  and  private  parts. 

Hymen was absent. Vagina admits two fingers easily. Uterus was bulky. 

Doctor opined that no opinion could be given whether 

she was raped or not but urine for pregnancy shows positive result.

In  her  cross-examination,  PW 7 replied  that  she  had 

mentioned the age of the victim from requisition which she received from 

the police. She did not advise the victim for X-ray to ascertain her age. 

12. So,  from the  medical  report  and the  evidence  of  the 

witnesses, it cannot be said that the victim Pallabi was 14 years of age at 

the time of incident. Doctor admitted the fact that she had not advised the 

victim for  X-ray  to  ascertain  her  age.  Though the  father  of  the victim 

stated the age of his daughter as 14 years at the time of incident, but no 

any document regarding proof of her age is available in the record. 

13. The  accused  side  exhibited  one  document  i.e.  Ext-A 

which  was  written  by  Sudhan  Ray  on  his  no  objection  regarding 

elopement of the victim with the accused. The fact was admitted by PW 1 

Sudhan Ray that he wrote Ext-A in presence of the witnesses who put their 

signatures  on  Ext-A and  on discussion  marriage  was  held  between  his 

daughter  with  the  accused.  Ext-B is  the  Marriage  Certificate  given  by 

Purahit of Bagheswari temple wherein the age of the victim was written as 

19  years.  The  victim  Pallabi  also  admitted  the  fact  that  she  put  her 

signature in Ext-B(1) and her age was mentioned in Ex-B as 19 years. It 

also appears from the evidence of the victim that after her marriage with
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the  accused,  she was  taken to  Ouguri.  Thereafter  to  Himachal  Pradesh 

wherein she met several people but nowhere she stated that she has been 

kidnapped by the accused by using force. In her cross-examination, she 

also replied that she did not take any legal step to cancel her marriage with 

the accused which was held at Bagheswari temple. 

14. Though the prosecution side alleged that the victim was 

minor at the time of incident, but failed to prove the fact by producing any 

document. The Investigating Officer, PW 8 deposed in his evidence that he 

started investigation on the basis of G.D. Entry 138 dated 08.06.2014 and 

accordingly, he seized one School Certificate of the victim but the said 

School Certificate is not produced before the Court to exhibit the same. In 

his cross-examination, PW 8 replied that the seized School Certificate was 

given to him by the informant Sudhan Ray. The Headmaster did not put 

his  full  signature  in  the  School  Certificate.  He  did  not  examine  the 

Headmaster. No date is mentioned behind the signature of the Headmaster. 

He did not investigate the matter when the School Certificate was issued 

by  the  Headmaster  of  Barpathar  M.E.  School.  Except  the  School 

Certificate,  he did not  get any document regarding proof of age of the 

victim.  The  Headmaster  is  not  examined  in  this  case  to  prove  the 

document which was issued by him. As such, the seized School Certificate 

has no value in the eye of law. The prosecution has failed to prove the age 

of the victim that she was minor at the time of incident by producing any 

document. As such, it cannot be said that she was minor at the time of 

incident and she has been eloped with the accused according to her own 

will. Being a major girl she has capacity to give consent for elopement and 
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sexual intercourse with the accused. As such, the offence U/S 366(A)/376 

IPC is  not  proved  beyond all  reasonable  doubt.  Hence,  the  accused is 

acquitted and set at liberty forthwith. His bail bond stands discharged.

15. LCR be  transmitted  back to  the  learned  court  below 

with a copy of this judgment and order.

Given under my hand and the seal of the court on this 

24th day of February, 2015.    

                                    
                                                         

                                                           (M. Nandi)  
     Special Judge,  

                 Bongaigaon. 

Dictated and corrected by me,    

  ( M. Nandi )  
Special Judge,          
 Bongaigaon.       

                                                       **********
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A  N  N  E  X  U  R  E 

Prosecution witness:
PW  1 – Sudhan Ray.
PW  2 – Krishna Kanta Rabha.
PW  3 – Bhriguraj Rabha.
PW  4 – Pallabi Ray.
PW  5 – Ratan Biswas. 
PW  6 – Bhabesh Rabha.
PW  7 – Dr. Minakshi Kalita. (M.O.)
PW  8 – Nidamul Islam (I.O.)

Exhibit (Prosecution):
Ext-1 Ejahar.
Ext-2 Seizure list. 
Ext-3 Statement of the informant U/S 164 CrPC. 
Ext-4 Statement of the victim U/S 164 CrPC
Ext-5 Medical report of the victim. 
Ext-6 G.D. Book.
Ext-7 Sketch map.
Ext-8 Charge sheet. 

Material Exhibit (Prosecution):
M. Ext-1 School Leaving Certificate.

Defence Witness:
Nil.

Defence Exhibit:
Ext-A an undertaking given by the informant.  
Ext-B Marriage Certificate given by Prafulla Pathak, Purohit, Bagheswari 

Temple. 

              ( M. Nandi )
                     Special Judge,

                                                                                             Bongaigaon


