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      SPECIAL  CASE  NO.  05 (B)/2014.
                                      U/S 354 IPC R/W Sec. 8 of POCSO ACT.  

                   State  
                                                     Vs. 

                                   Barun Saha                  .............  Accused.

PRESENT : Smt. M. Nandi,
                     Special Judge,
                     Bongaigaon. 

ADVOCATES APPEARED : Sri A. K. Nath, Public Prosecutor 
      for the State. 

       Sri M. Rahman, Advocate
     for the accused. 

 

                      Date of Argument : 22.12.2014.

Date of Judgment : 05.01.2015.

     JUDGMENT  AND  ORDER 

1. The  prosecution  case,  in  brief,  is  that  the  informant 

Thakurdas Saha lodged an ejahar before the O/C, Bijni Police Station stating 

inter-alia that on 09.04.2014 at about 3 P.M. his daughter Priyanka Saha, aged 

about 12 years along with other four girls went to the house of Barun Saha to 

attend tuition class. On the date of incident, said Barun Saha at about 4 PM, 

asked the other four girls to leave the place and confined his daughter inside 

his  room and touched the different  parts  of  body of his daughter  with an 

ulterior  motive.  Somehow  his  daughter  escaped  from  the  hands  of  the 

accused and rushed to his house. 

2. On receipt of the ejahar, police registered a case and after 

completion of investigation submitted charge-sheet against the accused U/S 

354 IPC read with Section 8 of POCSO Act. During trial, accused person put 

his appearance before the Court and he was enlarged on bail. Charge was 

framed U/S 354 IPC read with Section 8 of POCSO Act which is read over 

and  explained  to  the  accused  person  to  which  he  pleaded  not  guilty  and 

claimed to be tried.   
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3.  In this case prosecution examined 10 (ten) witnesses and 

the defence examined none. The plea of defence is the  plea of denial.

4. Points for determination:

1. Whether the accused person on 09.04.2014 at about 4 PM 

at Durga Colony, Bijni town, Ward no. 4 in the district of  

Chirang,  assaulted  or  used  criminal  force  to  Priyanka 

Saha  intending  to  outrage  her  modesty  and  thereby 

committed an offence U/S 354 IPC !

2. Whether  the accused person during the same day,  time 

and place has committed sexual harassment to a minor 

girl,  Priyanka Saha and thereby committed and offence 

U/S 8 of  POCSO ACT !

DECISION  AND REASONS THEREOF

5. To arrive at just decision of the case, let me consider the 

evidence of the witnesses.

6. PW 1 is the informant Thakurdas Saha. He deposed in his 

evidence that his daughter Priyanka Saha is a student of Class VI, aged about 

12 years. The occurrence took place about two months back. His daughter 

was taking tuition class to the accused. She used to attend the class at about 3 

PM for one hour. She was accompanied by other girls also. On the date of 

incident, his daughter accordingly went to the house of the accused to attend 

her tuition class. When he returned back home at about 10 PM, he came to 

know from his wife that while his daughter went to the house of the accused 

to attend her tuition class,  the accused gagged her mouth and touched her 

breasts and misbehaved with her. On the next day morning, he informed the 

matter to other persons of his village and called a bichar,  but the accused 

person did not confess his guilt.  Thereafter he lodged the ejahar in Police 

Station.   

In his cross-examination, PW 1 replied that his house is 
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about half kilometer away from the Police Station. His daughter was taking 

tuition class to the accused since Class III. He did not mention in the ejahar 

why he failed to lodge the ejahar in time. The accused is residing in his house 

alongwith his mother, unmarried brothers and sisters. In the same compound 

his uncle Jagadish Saha is also staying alongwith his family. He did not ask 

anything about the incident to Priyanka. 

7. PW 2 is Pinku Saha, who is the mother of the victim. She 

deposed in her evidence that her daughter Priyanka is a student of Class VI, 

who is about 12 years old. His daughter is taking tuition class to the accused. 

The occurrence took place about two months back. On the date of incident at 

about 3 PM, her daughter went to the house of the accused to attend tuition 

class.  She  was  accompanied  by  four  other  friends,  Rubi  Saha  and  three 

others. After returning from class her daughter told her that accused asked 

three other girls to leave his house and asked her daughter Priyanka to take 

further more lessons from him. Subsequently he closed the door and windows 

of  the  room,  gagged  her  mouth  and  removed  her  top  of  her  frock  and 

squeezed her breasts. Her daughter also stated that before that in another day 

also, the accused tried to hold  her hand, but she somehow managed to escape 

from his house. At night when her husband came home, she informed him 

about the incident and her husband called a bichar but the accused did not 

confess his guilt. Thereafter her husband lodged the ejahar.   

In her cross-examination, PW 2 replied that for last four 

years, her daughter Priyanka was taking tuition class from the accused. She 

did not see any incident personally. She came to know from Priyanka that on 

the date of incident other family members of the accused was not present in 

his house.

8. PW 3 is  the  victim Priyanka  Saha.  She  deposed in  her 

evidence that she was taking tuition class from the accused. She used to go to 

his house at about 3 PM along with her friends Rubi, Mousumi, Tania and 

Riya to  attend tuition class.  She is  a  student  of  Bijni  Sishu Kalyan M.E. 

School. The occurrence took place about two months back. On the date of 
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incident, she along with her friends Rubi, Mousumi, Tania and Riya went to 

the  house  of  the  accused  to  attend  the  tuition  class.  After  one  hour,  the 

accused asked the other four girls to leave the place and asked her to stay as 

she has been given some extra lessons. But subsequently he lied her on the 

bed, gagged her mouth and he removed her top of the skirt and squeezed her 

breasts. On the date of incident, other family members of the accused were 

not present in his house. After that she somehow came out from the house of 

the  accused  and rushed to  her  house  and  informed  her  mother  about  the 

incident. Before the incident in another day, the accused also tried to hold her 

hands but somehow she managed to escape. 

In her cross-examination, PW 3 replied that there are three 

rooms in the house of the accused. One room is usually occupied by them. 

His family members used to stay in other two rooms. She informed the matter 

to her mother at about 7.30 PM to 8 PM, but she did not disclose anything 

about the incident to her friends. 

9. PW 4 is Parboti Biswas. She deposed in her evidence that 

on the date of incident at about 6.45 PM she was in her house. At that time 

the  wife  of  Thakurdas  was  working  in  her  adjacent  house  and  in  the 

meantime the daughter of Thakurdas came there. She was weeping. Having 

heard her cry, she came out from the house. On being asked, she replied that 

the accused gagged her mouth and touched her breasts. 

10. PW 5 is Lipika Ghosh. She deposed in her evidence that 

the daughter of the informant Priyanka Saha was taking tuition class from the 

accused along with her friends Riya Madak, Mousumi Saha and others. On 

the next day of the incident she visited the house of the informant. Priyanka 

told her that on the date of incident she went to the house of the accused to 

attend tuition class along with other girls, but after sometimes they have been 

asked to leave the place and accused kept her to give some extra lessons. 

After that accused dragged her inside the room and tried to commit rape on 

her. Somehow she managed to escape from his house. 

11. On perusal of the evidence of the aforesaid witnesses, it is 
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seen that the daughter of the informant, Priyanka Saha was taking tuition for 

last four years from the accused. She used to visit his house at about 3 PM 

alongwith her other friends, Rubi, Mousumi, Tania and Riya. It is alleged that 

on the date of incident that the victim Priyanka attended the tuition class in 

the house of the accused along with four other friends but after one hour, the 

accused asked her other friends to leave the place and kept her with a view to 

give her some extra lessons. But subsequently the accused gagged her mouth, 

dragged her inside the room, lied her on the bed and removed her top of the 

skirt and squeezed her breasts and misbehaved with her. But her two friends 

i.e. Riya Madak and Mousumi Saha, who were examined as PW 6 and 7 in 

the case, did not support the fact of the victim. According to them, on the date 

of incident, they along with Priyanka went to take tuition class in the house of 

the accused Barun Saha at about 3 PM. After completion of the tuition class, 

all of them returned back home. Priyanka did not tell them anything about the 

incident. It also appears from the evidence of PW 6 & 7 that they used to take 

tuition class in the house of the accused on Thursday, Friday, Saturday and 

Sunday.  They  also  stated  that  the  accused  never  misbehaved  with  them. 

According  to  Priyanka  and  her  mother,  on  the  date  of  incident  it  was  a 

Tuesday.  

12. Dr. Rabi Ram Owary was examined in the case as PW 9. 

He  deposed  in  his  evidence  that  on  13.04.2014  at  about  10.40  AM  he 

examined Priyanka Saha, aged about 12 years on police requisition and found 

one healed scratch abrassion on her right arm on posteo lateral aspect, caused 

by rough object. 

13. According to the victim and his mother, due to squeezing 

of her breasts by the accused, she received scratch mark on her breasts, but 

the doctor did not find any scratch mark on her breasts, rather he found one 

healed scratch abrassion on her right arm. 

14. It is seen from the record that the occurrence took place on 

09.04.2014. The ejahar was lodged by the informant on 13.04.2014 after four 

days of the incident, but there is no explanation in the ejahar about delay in 
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filing of ejahar.  In his deposition, the informant stated that as  he called a 

bichar after the incident, there was delay in lodging the ejahar, but it cannot 

be ascertained on which day the bichar was called and when it was held. 

15. Learned  counsel  for  the  accused  also  identified  some 

procedural defects in the instant case as per Section 24 and 27 of the POCSO 

Act.  

16. Section 24 of the POCSO Act states that the statement of 

the child shall be recorded at the residence of the child or at a place where 

he/she  usually  resides  or  at  the  place  of  his/her  choice  and  as  far  as 

practicable by a woman police officer not below the rank of sub-inspector. 

The police officer while recording the statement of the child shall not be in 

uniform.

17. In the case in hand, according to the I.O., he recorded the 

statement of the victim in the police station and also stated that as no any 

woman police S.I. was posted in his Police Station, so the statement of the 

victim was recorded not in presence of any woman police. 

18. As  per  Section  27  (2)  of  the  POCSO Act,  in  case  the 

victim is a girl child, the medical examination shall be conducted by a woman 

doctor. 

19. Clause 27(3) of the Act says that the medical examination 

shall be conducted in the presence of the parent of the child or any other 

person in whom the child reposes trust or confidence. And the Clause (4) says 

where in case of parent of the child or other person referred to in sub-section 

(3) cannot be present, for any reason, during the medical examination of the 

child, the medical examination shall be conducted in the presence of a woman 

nominated by the head of the medical institution. 

20. In the instant case, the I.O. has not followed the provision 

during investigation of the POCSO Act. It is seen from the record that the 

victim was examined by Dr. Rabi Ram Owary, not by any woman doctor. It is
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also not mentioned in the report of the doctor that her parents were present at 

the time of examination by the doctor. It is also not found that the medical 

examination  of  the  victim  was  conducted  in  the  presence  of  a  woman 

nominated by the head of the medical institution. It appears that there was 

procedural  defect  in  the  investigation  of  the  case  as  conducted  by  the 

Investigating  Officer  in  POCSO Act.  Apart  from that  the evidence  of  the 

witnesses also not corroborated each other regarding the offence as alleged by 

the informant as well as the victim against the accused Barun Saha. 

21. Considering  the  fact  above,  I  do  not  find  any  positive 

evidence to hold the accused guilty for the offence as alleged of. Hence, the 

accused is acquitted on benefit of doubt and set at liberty forthwith. His bail 

bond stands discharged. 

22.           Send back the GR case record to the learned Committal 

Court along with a copy of this Judgment.

    Given under my hand and the seal of the Court on this 5th 

day of January, 2015. 

Dictated and Corrected by me,                                   ( M. Nandi )
                                Special Judge
                                 Bongaigaon.

         ( M. Nandi ) 
       Special Judge 
        Bongaigaon.

   *********             


