
Page  1 of 9

HEADING OF JUDGMENT IN ORIGINAL SUITS:

IN THE COURT OF THE DISTRICT JUDGE :::::::::::::::::::BONGAIGAON :

Present : Smt I. Barman,
               District Judge,

 Bongaigaon.

 Title Suit (D) NO. 12  of 2010.

11th  day of January,2017 (date of judgment).

Sri Nagender Sah                   .......Petitioner

Vs

Smt. Usha Devi                    ....... Respondent 

This  T.S.(D) coming on for final hearing on 16.12.2016

in presence of 

 
 Sri Hari Prakash Karmakar,  

Advocate ..........  for the petitioner.

AND

Sri Pankaj Baidya, 

Advocate ..........  for the respondent.

and having stood for consideration to this day, 

the Court delivered the following judgment:-

J  U  D  G  M  E  N  T

1. This is a petition U/S 13 (1) (ib) of  the Hindu Marriage Act 

1955  filed by the petitioner , Sri Nagender Sah, S/O Sri Ramdeo Sah,
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resident of New Colony, Bongaigaon P.S. & Dist. Bongaigaon, Assam 

praying for dissolution of marriage by a decree of divorce against the 

respondent Smt. Usha Devi, W/O Sri Nagendra Sah D/O Sri Dasarath 

Sah  resident  of  village  Panapur,  P.O.  Rosowli,  P.S.  Panapur,  Dist. 

Chapra, Bihar.

2. The brief facts of the case are that the petitioner entered 

into a marriage with the respondent on 10.07.1996 at Panapur, Bihar 

as per Hindu  rites and Customs. After the marriage the respondent 

lived in the house of the petitioner at Bongaigaon and out of the wed 

lock one male child was born namely Master Suraj Kumar @ Mohit who 

now  is  residing  with  the  respondent.  It  is  contended  that   on 

10.8.1997 the respondent suddenly left the house of the petitioner 

and went to her parental house at Panapur, Bihar  and  till date  she 

did  not  come to  the  company  of  the  petitioner.   Hence filed  this 

present divorce petition on the ground of  desertion.  The petitioner 

also  stated  that  a  Maintenance Case was  filed  by  the  respondent 

which  is  pending in  the  Court  of  Ld.  S.D.J.M.(S),  Bongaigaon.  It  is 

further stated that the petitioner  filed a petition for divorce  being T.S.

(D) No, 1/2005 on the ground of desertion which was dismissed by this 

Court being the case was prematured and not fall within the purview 

of desertion. Thereafter the relation between the petitioner and the 

respondent have been  deteriorated more  and there is no hope to live 

as husband and wife and their conjugal life is frustrated. Hence,  the 

petitioner has filed the case praying for  a decree of divorce.

3. On receipt of due notice, the respondent  contested the 

case by filing written statement. She admitted the  marriage  with the 

petitioner  and living together as husband and wife after the marriage. 

She denied all other averments made in the petition. It is contended
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that before  filing of this present case, the petitioner  filed one Title 

Suit (D) No. 1/2005 before this court and after hearing  the said case 

was dismissed on contest without cost.  Against the said order the 

petitioner instead of preferring  appeal filed this present case with a 

new story. It is further contended that the petitioner filed a case being 

C.R.  121/2005  U/S  379/497/498/494/366  of  the  IPC  against  the 

respondent which was dismissed for default on 27.12.2005 where the 

petitioner alleged that respondent left the house of the petitioner by 

taking  Rs.  40,000/-  and other  goods item.  Denying the allegation 

made by the petitioner, the respondent pleaded that the petitioner 

treated her  with   cruelty  demanding a motor  cycle  and when the 

respondent  refuses,  then the petitioner  had  beaten her.  The said 

incident  was  mutually  settled  by   both  the  parties  in  the  village 

meeting and they restarted conjugal  life.  But  after  that  again  the 

petitioner made demand to the respondent to bring the  motor cycle 

and  when the respondent refuses, then the petitioner after beating 

the respondent and by keeping her all goods and belongings ousted 

her with her minor child Mohit Kumar. It is alleged the respondent was 

treated  as  maid  servant   by  the  petitioner  and  his  other  family 

members.  But  she  is  ever  ready  to  lead  conjugal  life  with  the 

petitioner,  In this premise she prayed to dismiss the suit. 

4. On the  pleadings of both sides, the following issues were 

formulated :

1)  Whether there is any cause of action for the suit ?

2) Whether the suit is maintainable in its present form ?

3)  Whether the the suit is barred by resjudicata ?

4) Whether the respondent has deserted the petitioner 

    on 10.8.97 ?
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5) Whether the petitioner is entitled to get the decree as

     prayed for  ?

6) To what other relief/reliefs the petitioner entitled to get?

5. In order to prove the case, the petitioner side examined 

himself as PW1 and the respondent also examined herself as DW 1. All 

the  witnesses  are  cross  examined  by  the  rival  side.  I  have heard 

argument advanced by Ld. counsel of the both sides and also perused 

the evidence on record.

DISCUSSION, DECISION AND REASONS THEREOF :-

Issue No. I

6. Petitioner  case is  that  on   10.07.1996,  he got  married 

with the respondent and after the  marriage they resided in his house 

at Bongaigaon where a child was born to them.  It is alleged that on 

10.8.1997 the respondent suddenly left the house of the petitioner 

and used to reside in her parental house at Panapur, Bihar and till 

date did not return to his company. Hence prayed for  a decree of 

divorce on the ground of desertion.

7. On  the  other  hand  the  respondent  alleged  that   after 

marriage on 23.11.2004 the petitioner demanded a motor cycle and 

on refusing to fulfill the demand, the petitioner had beaten her. She 

submitted  that  though  the  said  matter  was  settled  amicably  but 

again on 29.1.2005 the petitioner demanded the motor cycle and on 

refusing, he had beaten  her and drove her out with her child. The 

respondent further pleaded that on earlier occasion also the petitioner 

filed a suit being No. TS(D) 1/2005 for a decree of divorce which was 

dismissed on contest vide judgment dated 28.8.2006 and as such
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without  preferring  an  appeal  against  the  said  judgment  dated 

28.8.2006, the present proceeding is barred by resjudicata.

8. Cause of action is a bundle of facts. The rival contention of 

the parties are sufficient to give rise to a cause of action. Accordingly 

this issue is decided in favour of the petitioner.

Issue No. 2 and 3

9. The respondent pleaded that prior to filing this case, the 

petitioner filed a divorce case  being No. 1/2005 before this court and 

the same was dismissed on contest vide judgment dated 28.8.2006. 

But  the  petitioner  without  preferring  appeal  against  the  said 

judgment, filed the present proceeding and hence this case is barred 

by resjudicata. The judgment dated 28.8.2006 of  TS(D) No.  1/2005 

reveals that in the said proceeding, the petitioner prayed for a decree 

of divorce on ground of adultery and desertion where it is decided and 

held  that  the  petitioner  failed  to  prove  the  allegation  of  adultery. 

Regarding  desertion,   the  petitioner  in  that  case  pleaded  that  on 

22.12.2004 the respondent left his house and the petition was filed on 

4.1.2005.  So  the  period  of  desertion  was  less  than  two  years 

preceeding the presentation of the proceeding and hence the court 

held that for not fulfilling the required term of desertion for a period of 

two years immediately proceeding the presentation of the petition, it 

can  not  be  accepted  as  a  ground  of  desertion.  So  in  the  said 

proceeding, the ground of  desertion was  prematured  one and as 

such the  Issue regarding desertion as a ground of desertion  was not 

finally decided.

10. On  the  other  hand  the  present  proceeding  is  filed  on 

24.2.2010 and as such as per pleading of TS(D) 1/2005, even it is 
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accepted  that  the  respondent  left  his  house on  22.12.2004,   new 

cause of action arises. As  the issue of desertion was not decided on 

the earlier proceeding being prematured,  the present proceeding   is 

not barred by resjudicata.

11. In issue no. 1 it is  held that there is cause of action and 

as this  proceeding  is not barred by resjudicata, hence I hold and 

decide that the present suit is maintable. Accordingly both Issue No. 2 

and 3 are decided in favour of the petitioner.

Issue No. 4 and 5

12. The petitioner  has  averred  in  the plaint  as  well  as  in 

evidence that after birth of the son, on 10.8.1997 the respondent left 

his house and used to reside in her parental house at Panapur, Bihar 

and till date she did not return to the society of the petitioner. But 

during cross he admitted that in TS(D) 1/2005  he stated that till the 

year 2004, he led conjugal life with the respondent. He also admitted 

that the respondent resides separately  since 2004 thought he did not 

remember the exact date  of the year 2004. On the other hand the 

respondent in her evidence stated that on 29.1.2005 on refusing to 

fulfill the demand of a motor cycle, the petitioner by assaulting drove 

her out along with her child. She stated that regarding torture she 

filed a case at Mokama, Chapra, Bihar U/S 498-A of  IPC being No. 

160/2005 but she has not  stated the present status or  fate of the 

said case. Only a bare statement that demanding a motor cycle, she 

was ousted from her matrimonial home it can not be held that for the 

torture she left her husband's company for such long period. During 

cross  the respondent  also admitted that  since last  17 (seventeen) 

years,   she   resides   in   her   parental  house  at  Bihar. 
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The present case is pending since 2010. So before 10 years of filing 

the  present  proceeding,   she  is  residing  separately. Though  the 

respondent  in  evidence  stated  that  for  receiving  maintenance 

allowance in maintenance  case No. 2/2010 she came to Bongaigaon 

and  stayed  at  petitioner's  house  by  which  she  maintained  some 

relationship  with  the  petitioner   and  during  cross  recorded  on 

28.9.2016 she  stated that about three years  ago she came to meet 

the  petitioner,  but  she  did  not  state  that  since   29.1.2005  she 

maintained  conjugal life with the respondent. She also did not state 

whether  she  met  him  or  not  since  29.1.2005.  There  is  also  no 

evidence that the petitioner tried to bring back the respondent to his 

company. On the other hand  from the side of the respondent, there is 

no evidence that after 29.1.2005 the respondent was ready and wiling 

to resume married life as such conditions as may be reasonable. From 

above it reveals that the parties did not try to continue the marital 

relationship.  So  even  it  is  accepted  that  since  29.1.2005  the 

respondent resides separately, then also for more than two years the 

respondent  resides  separately  preceeding the  presentation  of  the 

present petition. 

13.  So far the ground of  desertion is concerned, from the 

conjoint reading of the petition filed by the petitioner and the written 

statement of the respondent as well as the evidence of the parties, it 

would  appear  that  no  specific  case  to   substantiate   the  plea  of 

desertion has been made out. However in this case admittedly the 

respondent is living in her parental house since last 17 years. She only 

used to come to Bongaigaon to receive her maintenance . There is no 

evidence that whenever she came, she even tried to reconcile the 

disputes with her husband or ever went to her husband's house to 

restart conjugal life. Before framing issues efforts have been made for



Page  8 of 9

conciliation in this court but the parties are not willing to settle the 

dispute. In this process, the marital tie between the husband and wife 

has been irretrievably broken and there is no chance of reconciliation 

and  to  lead  happy  conjugal  life.  Since  the  petitioner  and  the 

respondent have been living separately since 29.1.2005 till date, I am 

of  the  considered  view  that  marriage  is  broken  down  with  no 

possibility of the parties to live together. The parties could not at this 

stage, reconcile themselves and live together by adopting 'forget and 

forgive'  principle. The parties are litigating since 2005 and they have 

lost their  valuable part of  their life and can live peacefully for the 

remaining part of their life and it would be in the interest of justice to 

grant the relief of dissolution of marriage by way of decree of divorce.

Issue No. 6

14. The order passed on 1.4.2006 in Misc (J) 77/2005 filed U/S 

24 of Hindu Marriage Act, it reveals that the respondent has no source 

of income. On the other hand the petitioner earns his livelihood by 

selling  fruits  at  Bongaigaon  market.  In  evidence  in  this  case,  the 

respondent (DW1) stated that the petitioner is a whole sell fruit seller 

and started vehicle business and also owned landed property which 

evidence remains unrebutted during cross examination. Considering 

the status of both the parties, I am of the view that interest of justice 

will be satisfied if the petitioner is  directed to pay a lumsum amount 

by way of permanent alimony to the wife. Accordingly , I  quantify the 

permanent alimony at Rs. 3 lakhs to be paid to the respondent.
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O    R    D    E    R.

15. In view of the forgoing decisions the marriage between 

the petitioner and the respondent is hereby dissolved by a decree of 

divorce under section 13(1) (ib) of the Hindu Marriage Act,1955 with 

direction to the  petitioner to pay Rs. 3 lakhs to the respondent as 

permanent alimony. The petitioner is directed to pay the permanent 

alimony of Rs. 3 lakhs to the respondent within two years from today 

in six equal installment  failing which the amount would  acquire an 

interest @ 6% per annum. The amount shall be deposited in court.

16. Prepare the decree accordingly.

17. Given under my hand and seal of the Court, on this 11 th 

day of  January, 2017.

                                                                                  ( I. Barman )
      District Judge,

 Dictated and corrected by me,                                  Bongaigaon.

            ( I. Barman )
           District Judge,
            Bongaigaon.


