
IN THE COURT OF THE DISTRICT JUDGE  ::::::::::::::::::::: BONGAIGAON

           Title Suit (Divorce) No. 04/2008

        Sri Gunahari Dey    .......... Petitioner

        Vs.

                  Smt. Swapna Dey    .......... Respondent

PRESENT : Smt. M. Nandi,
                     District Judge,

           Bongaigaon.

Advocates appeared : Sri K. Raza, Advocate
     for the petitioner.

     Sri R. Debnath, Advocate
                         for the respondent.

Date of  argument : 21.04.2014.

Date of Judgment  : 20.05.2014.

             JUDGMENT AND ORDER 

1. The petitioner Sri Gunahari Dey filed a petition U/S 13 of 

Hindu  Marriage  Act,  1955  praying  for  decree  of  divorce  against  his  wife 

Swapna Dey. 

2. It is stated in the petition that the respondent was married to 

the petitioner on 23.11.2005 as per social rites of Hindu marriage at Mahamaya 

Mandir,  Bagribari  in  the  district  of  Dhubri  and  after  their  marriage,  the 

petitioner and the respondent lived together as husband and wife. Out of their 

wedlock one child was born to them. But soon after the birth, the child died due 

to illness on 27.11.2006 at Swagat Hospital, Bongaigaon. It is further stated that 

the respondent was suffering from physical illness before she was married to 

the petitioner which the respondent's family concealed at the time of marriage. 

From the medical papers such as,  Doctor's  prescriptions,  pathological  report 

etc., it appears that the respondent was still suffering from acute rheumaticism 

and Arthritis which is not curable. The respondent's physical illness came into 

light when she used to stay with the petitioner. The respondent was physically 

weak and ill that she could not move even properly and the respondent passed
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several months together in her matrimonial home on the plea of her physical 

illness. On the other hand, all the time the petitioner's mother on her old age, 

had to work for her service in addition to performing all other household works 

on behalf of the respondent and most of the times, the petitioner had to work 

household works in his house as the respondent is incapable of performing her 

works. 

3. On 09.12.2007 at about 10.30 PM, the respondent took out 

some wearing clothes  without knowledge of  the petitioner  and other  family 

members, then she bolted the door from outside so that the petitioner  cannot 

come out of the house and then she took a can of of kerosene and a lamp. The 

respondent might have taken an attempt to commit suicide by pouring kerosene 

in her body. But suddenly petitioner's younger brother, who was sleeping in a 

separate room of the house, came out hearing some sound of lighting a match 

stick  and  found  the  respondent  standing  outside  the  house  with  a  can  of 

kerosene and a lamp in her hand. Soon after all  the family members of the 

petitioner  woke  up  and  some  neighbours  also  came  to  the  house  of  the 

petitioner who had seen the respondent in state of preparing to commit suicide. 

However,  the petitioner  brought her back inside the house of  the petitioner. 

Since then the respondent used to behave unnaturally which has been a cause of 

fear for all the members of the petitioner's family. In connection with the said 

incident, the petitioner also lodged an FIR before the O/C of Bongaigaon P.S. as 

there  is  apprehension  of  taking  further  attempt  to  commit  suicide  by  the 

respondent. After the incident, the respondent left the house of her husband on 

10.12.2007. 

4. It  is  further  stated that  the respondent was suffering from 

chronic  arthritis  and  rheumaticism  which  is  not  curable  disease.  The 

respondent's parents married her to the petitioner concealing all real facts. The 

petitioner has realized the fact that there is no possibility of recovery of the 

Respondent from her disease. Apart from the aforesaid disease, the respondent 

is also suffering from some other incurable disease which she never discloses. 

According to the petitioner, under the circumstances it is not possible on the 
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part of the petitioner to live with the respondent as husband and wife. So, at this 

stage, the petitioner has no other alternative but to live separately and to seek a 

decree of divorce from the marital obligation. 

5. The respondent, on receipt of the notice, put her appearance 

before the Court and contested the case by filing written statement and admitted 

that the respondent was married to the petitioner on 23.11.2005 as per Hindu 

rites and customs at Mahamaya Mandir, Bagribari in the district of Dhubri but 

denied all other allegations as alleged by the petitioner against the respondent. 

According  to  the  respondent,  after  the  marriage  the  petitioner  and  the 

respondent lived together as husband and wife for a period of 1 ½ years and out 

of their wedlock one child was born on 25.02.2007 and died on 27.02.2007 

instead of 27.02.2006 at Swagat Hospital, Bongaigaon. It is further stated that 

she was not suffering from physical illness before she was married. After the 

marriage,  the  respondent  and the petitioner  were  passing their  conjugal  life 

happily and due to their conjugal relationship, the respondent became pregnant. 

The respondent was taken to Dr. Shalini of Bongaigaon two times during her 

pregnancy  for  check  up.  During  her  second  check  up,  the  respondent  was 

advised to  take  proper  diet  and nutritious  food specially  milk  and Horlicks 

regularly  and  Dr.  Shalini  also  advised  them  for  regular  check  up.  The 

respondent  was  not  given  any  treatment  neither  she  was  given  milk  and 

Horlicks nor she was taken to any Doctor for further check up. Dr. Shalini had 

advised  that  the  situation  for  normal  delivery  was  not  favourable  and 

respondent may require blood during the child birth, even that the respondent 

was  taken  to  the  house  of  a  lady  (dhai)  at  Bongaigaon  instead  of 

Doctor/Hospital for child birth and in that house the child girl was born and the 

respondent together with the new born baby was taken to the petitioner's house 

by Auto rickshaw on the same day. It is also submitted that the child was born 

on 25.02.2007 and that day was very cold due to rain and storm. Even in that 

condition the new born baby along with the respondent were kept outside the 

room at verandah with a single bed sheet and single blanket for the whole night. 

Due to this kind of inhuman act of the petitioner and his family members, the 

child as well as the respondent were affected by cold and fever. On the next day 
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morning, the condition of her baby became deteriorated and on 27.02.2007 the 

new born baby was taken to Swagat Hospital, Bongaigaon and on the same day, 

the child died. It is also stated that the new born baby died due to negligence 

and inhuman act of the petitioner and his family members. The respondent fell 

sick due to malnutrition, ill-treatment, negligence of the petitioner and mental 

shock at the death of new born baby. She was never suffering from physical 

illness before she was married to the petitioner.  It is further alleged that the 

petitioner demanded the cost of medical treatment for the alleged disease of the 

respondent from her mother and due to non-fulfillment of the said demand, the 

respondent  was  sent  back to  her  parents  house  on  a  false  plea  without  her 

consent. It is further submitted that the respondent was never suffering from 

any illness before the marriage and there was no question of concealing any 

facts as alleged in the petition and prayed to dismiss the petition for divorce 

with cost.  

                                      

6. On  the  pleading  of  both  the  parties,  the  following  issues 

were framed by my learned predecessor :-

1. Whether there is cause of action for the suit ?

2. Whether  the respondent  was  married  to  the petitioner  by 

concealing  her  real  fact  of  physical  illness  –“Chronic 

Arthritis” at the time of marriage ?

3. Whether there is apprehension of danger from the petitioner 

to live with the respondent ? 

4. Whether  the  respondent  attempted  to  commit  suicide  by 

burning  herself  at  the  night  of  09.12.2007  at  her 

matrimonial house ?

5. Whether the petitioner is entitled to get the decree as prayed  

for ?

6. What relief, if any, parties are entitled to get under Law and 

Equity ?

7. In this case, two witnesses were examined on behalf of the 

petitioner, PW 1 Sri Gunahari Dey, the petitioner, PW 2 Smt. Namita Das, his 
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neighbour.  On  the  other  hand,  the  respondent  has  adduced  two  witnesses 

including herself. 

8. Issue no. 1.

The  expression  'cause  of  action'  has  acquired  judicially 

settled  meaning.   In  the  restricted  sense,  cause  of  action  means  the 

circumstances forming infraction  of the right on the immediate occasion for the 

action. In wider sense, it means the necessary conditions for the maintenance of 

the  suit/case  including not  only  the  infraction   of  the  right,   but  infraction 

coupled with right.   Compediously the expression means every fact which it 

would  be necessary for the plaintiff/petitioner to prove, if traversed, in order to 

support of his right to the judgment of the court.  Every  fact which is necessary 

to be proved, as distinguished  from every piece of evidence which is necessary 

to prove each fact, comprises in cause of action.

In view of the assertion in the petition of the instant case it 

appears that the petitioner has approached before the court for dissolution of 

marriage by way of decree of divorce.  This right of a civil nature.

Hence the issue is decided in affirmative.

Issue No. 2 and 3.

9. The  petitioner  was  examined  in  the  case  as  PW  1.  He 

deposed in  his  evidence  that  his  marriage  with the respondent  was  held on 

23.11.2005 at Mahamaya Temple, Bagribari in the district of Dhubri and after 

their  marriage,  they  lived  together  as  husband  and  wife  and  out  of  their 

wedlock,  one  child  was  born  but  subsequently  she  died  on  27.11.2006  at 

Swagat Hospital, Bongaigaon. The petitioner alleged that during her conjugal 

life with the respondent, he came to know that the respondent was suffering 

from  chronic  arthritis  from  much  before  her  marriage  with  him.  But  the 

respondent and her family members concealed the real fact of the respondent's 

physical illness to the petitioner. Due to her disease she was not in a position to 

move properly and could not do her household work. It is also alleged that the 

respondent  attempted  to  commit  suicide  during  her  stay  in  her  matrimonial 
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home and her behaviour was not normal which has been a cause of fear for all 

the members of the petitioner's family. Though the petitioner alleged that due to 

the alleged attempt to commit suicide by the respondent, he lodged an ejahar 

but the copy of the ejahar is not   available in the record. After the alleged 

attempt to commit suicide, the respondent was taken to her parents house on 

10.12.2007 and since then she is staying in the house of her parents. 

10. On the other hand, the respondent has stated that after the 

marriage, she led conjugal life for 1 ½ years in the house of her husband i.e. the 

petitioner and out of their wedlock one child was born but the child died after 

two days of her birth due to negligence and inhuman act of the petitioner and 

his family members.

11. In his cross-examination, PW 1 admitted the fact that after 

their marriage, they lived together as husband and wife for two years. On the 

next day of the marriage, he came to know that his wife was suffering from 

physical illness and out of their conjugal relationship, one female child was 

born. The said child was born in the house of a nurse and the said child was 

brought on the same day from the house of the nurse to his house. In his cross-

examination, the petitioner also admitted that due to illness of his wife, he took 

his wife to the house of the parents of the respondent. There was no quarrel 

which took place between him and the respondent. After sending his wife to the 

house of his father-in-law he never went to the house of his father-in-law to 

take care of his wife. He is working in the police department.

12. PW 2 is Namita Das who is neighbour of the petitioner. She 

also  admitted  the  fact  that  the  marriage  between  the  petitioner  and  the 

respondent  was  held  on  23.11.2005  at  Mahamaya  Temple,  Bagribari  in  the 

district  of Dhubri  and after  that on the same night,  she had talked with the 

respondent at the time of dinner and she expressed about her physical pain and 

sufferings before her.  As a neighbour of the petitioner,  she used to visit  his 

house and she came to know that the respondent was unable to move properly 

and also unable to do any household works. Though the PW 2 in her evidence 
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stated  that  a  female  child  was  born  to  them  after  about  nine  months  on 

25.11.2006 but due to sudden fever baby died at Swagat Hospital.

In her cross-examination, PW 2 replied that after 2 years of 

marriage, Swapna gave birth to a child. She came to know regarding attempt to 

commit suicide by Swapna from Gunahari Dey. On the said date, she did not 

visit the house of Gunahari Dey. The child of the respondent was born in the 

house of a nurse and on the next day the said child died. 

13. The respondent  was  examined in  the  case  as  DW 1.  She 

deposed in her evidence that after her marriage with the petitioner, they lived 

together as husband and wife for a period of 1 ½ years and out of their wedlock 

one child was born but she died due to negligence on the part of the petitioner 

and his family members. On 29.04.2007 the she was sent to her parents' house 

with her mother and elder brother and since then the petitioner has not taken 

any care about the respondent.  

In her cross-examination, DW 1 replied that after marriage 

she had spent 1 ½ years with her husband Gunahari Dey. She had spent 2 years 

and 6 months in her parental home. Due to nature of her illness, she was staying 

at her parental home. She was unable to perform the household works. It was 

suggested  that  she  was  a  rheumatic  patient  prior  to  her  marriage  and  by 

concealing her ailment, she entered into the marriage with the petitioner. She is 

willing to stay with her husband.

14. It  is  seen  that  the  petitioner  also  submitted  some 

prescriptions of doctor pertaining to medical treatment of his wife Swapna Dey 

which are proved in the case as Ext-1 to 7. Ext-1 is a prescription given by Dr. 

S.C. Goswami and in Ext-1 it is mentioned that he was treating the patient for 

joint pain and chest pain. In Ext-1, 2 & 3 it is nowhere mentioned that the Dr. 

S.C. Goswami treated the respondent for her disease rheumaticism or arthritis. 

Ext-4 is prescription of the respondent when she was pregnant of seven months 

and in the said Ext-4 it is mentioned as rheumatic arthritis but doctor was not 
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treating  the  respondent  for  rheumaticism  or  arthritis.  She  was  treating  the 

respondent for her pregnancy. Ext-5 is the prescription of Dr. R.N. Chakraborty 

who is orthopedic surgeon and in the said prescription, it is also mentioned that 

he was treating the patient for pain in joints. Ext-6 is the prescription given by 

Dr. S. Sartajuddin dtd. 02.11.2007 and it was mentioned in the Ext-6 that the 

respondent was suffering from rheumatic arthritis. 

16. Treating the petitioner with cruelty is a ground for divorce 

U/S 13(1)(ia) of the Hindu Marriage Act, 1955. Cruelty has not been defined in 

the Act but in relation to matrimonial matters it is contemplated as a conduct 

which  endangers  the  living  of  the  petitioner  with  the  respondent.  Cruelty 

consists of acts  which are dangerous to life,  limb or health. Cruelty for the 

purpose  of  the  Act  means  where  one  spouse  has  so  treated  the  other  and 

manifested such feelings towards her or him as to have inflicted bodily injury, 

or to have caused reasonable apprehension of bodily injury, suffering or to have 

injured health. Cruelty may be physical or mental. Mental cruelty is the conduct 

of the other spouse which causes mental suffering or fear to the matrimonial life 

of the other. “Cruelty”, therefore, postulates a treatment of the petitioner with 

such cruelty as to cause a reasonable apprehension in his or her mind that it 

would be harmful or injurious for the petitioner to live with the other party. 

Cruelty, however, has to be distinguished from the ordinary wear and tear of 

family life. 

17. In  the  instant  case,  the  allegation  against  the  respondent/ 

wife  is  that  she  was  suffering  her  physical  illness  prior  to  the  time  of  her 

marriage with the petitioner. The respondent's family concealed the fact at the 

time of marriage. From the medical papers available on record, it is seen that 

the respondent has been suffering from rheumatic arthritis pain which is not 

curable as per opinion of the doctor. It is further contended that the respondent's 

physical illness came into light when the respondent refused to stay with the 

petitioner for discharging her marital obligations. Respondent was so physically 

weak and ill that she could not even move well for her personal needs. The 

respondent  has  been  residing  in  her  matrimonial  house  on  the  plea  of  her 
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physical illness.   

18. It is also submitted by learned counsel for the petitioner that 

the respondent also admitted that she has been suffering from rheumatic pain 

since long and due to said illness, she has been residing in the house of her 

parents for more than 2 ½ years. The respondent also deposed during her cross-

examination that she is unable to discharge her normal household works due to 

rheumatic arthritis. 

20. Learned counsel  for  the petitioner  also submitted that  the 

rheumatic  arthritis  is  an  inflammatory  disease  that  causes  joint  pain  and 

swelling,  commonly in  hands,  writs  and knees  and the survey says that  the 

divorce rate of rheumatic arthritis patients is reported to be 70% higher than 

that  of  the  general  population.  The  study  further  says  that  suffering  from 

rheumatic arthritis is a shock and disappointment when a spouse can no longer 

do the things one expected and a serious illness like rheumatic arthritis can be 

drain on relationship and a barrier to all kinds of activities including sexual 

activities that amounts to cruelty.

21. In  support  of  his  submission,  Learned  counsel  placed 

reliance on some case laws -

(i) 2010 (1) GLT 364

(Kalyammay vs. Rashmi Rekha Hazarika)

(ii) AIR 2003 3456 

(Sharda vs. Dharampal)

22. It is seen that according to the petitioner, his marriage with 

the respondent was held on 23.11.2005 and after that they lived together as 

husband and wife and out of their wedlock one child was born but subsequently 

the child died. The petitioner alleged that he came to know about the actual 

truth that the respondent was suffering from chronic arthritis much before her 

marriage but the respondent and her family members concealed the real fact of 

the respondent's physical illness from the petitioner.
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23. On the other hand, the respondent side as DW 1 replied in 

her cross-examination that after marriage, she had spent about 1 ½ years with 

her husband. She had suffered rheumatic pain after delivery of her daughter. 

She had spent two years six months in her parental home. Due to nature of her 

illness, she was staying at her parental home. She unable to perform the normal 

household works. If she is cured she is able to go to her marital home. It was 

suggested that she was rheumatic patient prior to her marriage and concealing 

her ailments, she entered into the marriage. It was also suggested that she was 

unable to discharge her marital obligation due to rheumatic pain. 

24. Dr. S. Sartajuddin was examined in the case as PW 3. He 

deposed in his evidence that on November, 2007 he was serving as Medical 

Doctor at Dr. Agarwala's SM Hospital. He is an M.D. On 02.11.2007 Swapna 

Dey visited his  chamber with  the complain of  multiple  joint  pain.  It  was  a 

follow up case of rheumatic arthritis. She stated that she was suffering from that 

disease since 1/2 years prior to that date. Such disease may be 3/4/5 years old 

also. Remission is possible only by medication. Medication can only give relief 

but it is not curable. Rheumatologist's opinion is necessary in such case. 

In his cross-examination, PW 3 replied that he did not advise 

the  patient  to  do  any  investigation  because  it  was  a  follow  up  case.  He 

diagnosed on the basis of old prescriptions and clinical symptoms. He is not an 

expert  on  rheumaticism.  After  02.11.2007  the  patient  never  visited  him for 

second time. He did not advise her to visit again after 10/15 days. 

25. From the prescriptions submitted by the petitioner, it reveals 

that the respondent was treated by the doctor after her marriage rather after 

birth  of  her  child.  Doctor  Sartajuddin  PW  3  examined  the  respondent  on 

02.11.2007. So, the statement given by the respondent that she had suffered 

pain after birth of the child found to be correct. It is seen that PW 3 is not 

Rheumatologist.  He  admitted  the  fact  in  his  cross-examination  that  he 

diagnosed on the basis of old prescriptions and clinical symptoms but it was not 

specifically said what are those symptoms found on the body of the respondent. 
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26. Learned  counsel  for  the  petitioner  has  submitted  that  the 

petitioner filed a petition before this Court for constitution of a medical board 

consisting of Rheumatologist to give his/their expert opinion about the nature 

and age as well as consequence of the disease of the respondent but the same 

was rejected and due to dismissal of the petition, the reply to the said issue 

remained incomplete. It is also stated the Hindu Marriage was formulated and 

enacted in the year 1995 and in the list of diseases, as referred in the Act being 

grounds of divorce, several new diseases have erupted in human beings which 

are not inserted in the said list of disease till today and a broad study of the 

medical  science  professed  not  only  in  India  but  all  over  the  world,  it  is 

prominent  that  the  disease  rheumatic  arthritis  is  not  only  affecting  sexual 

activity and relationship but the said disease is also a role factor in divorce.  

27. On the other hand, learned counsel for the respondent has 

submitted that the Hindu Marriage Act has not recognised the disease rheumatic 

arthritis as ground of divorce. 

28. Section 13 of the Hindu Marriage Act, 1955 lays down as 

under: -

“Section  13.  Divorce  -  (1)  Any  marriage  solemnized, 

whether before or after the commencement of of this Act, may, on a petition 

presented by either the husband or the wife, be dissolved by a decree of divorce 

on the ground that the other party-

i) is living in adultery; or 

ia) has,  after  the  solemnization  of  the  marriage,  treated  the 

with cruelty; or

ib) has deserted the petitioner for a continuous period of of not 

less than two years immediately preceding the presentation 

of the petition; or 

ii) has ceased to be a Hindu by conversion to another religion; 

or

iii) has been incurably of unsound mind for a continuous period 

of  not  less  than  three  years  immediately  preceding  the 
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presentation of the petition; or

iv) has, for a period of not less than three years immediately  

preceding the presentation of  the petition,  been suffering  

from a virulent and incurable form of leprosy; or 

v) had, for a period of not less than three years immediately  

preceding the presentation of  the petition,  been suffering  

from venereal disease in a communicable form; or 

vi) has renounced the world by entering any religious order; or

vii) has not been heard of as being alive for a period of seven 

years or more by those persons who would naturally have  

heard of it, had that party been alive; or 

viii) has not resumed cohabitation for a space of two years or  

upwards after the passing of a decree for judicial separation 

against that party; or

ix) has failed to comply with a decree for restitution of conjugal 

rights for a period of two years or upwards after the passing 

of the decree. 

29. From the above, it crystallizes that other than the aforesaid 

grounds the Hindu Marriage Act,  1955 has not recognised the other disease 

including the arthritis as ground for divorce. 

30. It  is  further  submitted  by  the  learned  counsel  for  the 

respondent that the petitioner is well versed that the respondent/his wife has 

been suffering from some ailment as  such,  being a responsible husband the 

petitioner should not leave or escape from his wife rather he should make an 

effort to the extent possible to provide suitable medical treatment by a qualified 

medical practitioner, admittedly the petitioner never attempted to do so rather 

he was keen to get rid of his wife. 

31. Aforesaid  view was  observed  in  case  of  Pradip  Dutta  v.  

Parinita Dutta Hazarika (AIR 2011 GAUHATI 201).
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32. Regarding attempted to commit suicide by the respondent, 

nothing has been proved from the side of the petitioner. though it is stated that 

FIR was lodged in connection with the said event but the copy of FIR is not 

produced  and  exhibited  in  the  case.  it  is  also  alleged  that  the  petitioner's 

younger brother  who was sleeping in a  separate  room of their  house,  came 

hearing some sound of lighting a match stick and found the respondent standing 

outside the house with a  drum of kerosene and a lamp in her  hand.  it  was 

presumed that the respondent might have taken attempt to commit suicide by 

pouring kerosene on her body. 

33. Learned counsel for the respondent further submitted that no 

decree of divorce could be granted on the ground of desertion in the absence of 

pleading and proof. But the learned counsel for the petitioner has submitted that 

even  in  absence  of  specific  issue,  the  parties  led  evidence  and  there  was 

sufficient  material  against  the respondent  that  she has left  the  house of  her 

husband willingly. 

34. “Desertion” for the purpose of seeking divorce under Hindu 

Marriage Act, means the intentional permanent forsaking and abandonment of 

one spouse by the other without that other's  consent and without reasonable 

cause. In the other words it is a total repudiation of the obligations of marriage. 

Desertion  is  not  the  withdrawal  from  a  place  but  from  a  state  of  thing. 

Desertion, therefore, means withdrawing from the matrimonial obligations, i.e. 

not permitting or allowing and facilitating the cohabitation between the parties. 

The proof of desertion has to be considered by taking into consideration the 

concept of marriage which is law legalizes the sexual relationship between man 

and  woman  in  the  society  for  the  perpetration  of  race,  permitting  lawful 

indulgence in passion to prevent licentiousness and for procreation of children. 

Desertion is not a single act  complete in itself,  it  is  a  continuous course of 

conduct to be determined under the facts and circumstances of each case. 

35. In the case of Bipinchandra Jaisingbhai Shah v. Prabhavati  

(AIR 1957 SC 176), held that if a spouse abandons the other in a state of 
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temporary  passions,  for  example,  anger  or  disgust  without  intending 

permanently to cease cohabitation, it will amount to desertion. It was further 

held: 

“For  the  office  of  desertion,  so  far  as  the  deserting  spouse  is 

concerned, two essentials conditions must be there, namely (1) the 

factum of separation, and (2) the intention to bring cohabitation 

permanently to an end. Similarly two elements are essential so far 

as the deserted spouse is  concerned: (1) the absence of consent, 

and (2) absence of conduct giving reasonable cause to the spouse 

leaving  the  matrimonial  home  to  form  necessary  intention 

aforesaid. The petitioner for divorce bears the burden of proving 

those elements in the two spouses respectively.”

36. In the case of  Lachman Utamchand Kirpalani v. Meena @ 

Mota (AIR 1964 SC 40),  it  was held that in its essence desertion means the 

intentional permanent forsaking and abandonment of one spouse by the other 

without the other's consent, and without reasonable cause. For the offence of 

desertion so far as deserting spouse is concerned, two essential conditions must 

be  there  (1)   the  factum  of  separation  and  (2)  the  intention  to  bring  co-

habitation permanently to an end. Similarly two elements are essential so far as 

the deserted spouse is concerned: (1) the absence of consent, and (2) absence of 

conduct giving reasonable cause to the spouse leaving the matrimonial home to 

form  the  necessary  intention  aforesaid.  For  holding  desertion  proved  the 

inference may be drawn from certain facts which may not in another case be 

capable of leading to the same inference; that is to say the facts have to be 

viewed as to the purpose which is revealed by those acts or by conduct and 

expression  of  intention,  both  anterior  and  subsequent  to  the  actual  acts  of 

separation.     

37. To prove desertion in matrimonial  matter  it  is  not  always 

necessary that one of the spouse should have left the company of the other as 

desertion could proved while living under the same roof. Desertion cannot be 

equated with separate living by the parties to the marriage. Desertion may also 
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be constructive which can be inferred from the attending circumstances. It has 

always to be kept in mind that the question of desertion is a matter of inference 

to be drawn from the facts and circumstances of each case. 

38. In the instant case, it is seen that the petitioner replied in his 

cross-examination that after their marriage, they led conjugal life for two years 

and out of their conjugal relationship, one female child was born but after one 

day the child died. Child was born in the house of a nurse. On the same date, he 

brought his daughter in his house. As she was suffering from illness, he himself 

took his wife to the house of her father-in-law. His wife never quarreled with 

him. There is nothing on record to hold that the respondent had ever declared to 

bring the marriage to an end or refuses to lead conjugal life with the petitioner. 

The  petitioner  has  failed  to  show  the  fact  that  due  to  the  disease  of  the 

respondent which creates dangerous to his life, limb or health that amounts to 

cruelty. The petitioner also failed to show the fact  that the treatment on the 

petitioner for such cruelty has to cause a reasonable apprehension in his mind 

that it would be harmful or injurious for the petitioner to live with his wife i.e. 

the respondent. 

Hence, Issue Nos. 2, 3 and 4 are decided accordingly. 

Issue Nos. 5 and 6:

39. Another  contention  argued  by  learned  counsel  for  the 

petitioner is that the petitioner and the respondent had been living separately 

since  April,  2007  and  the  marriage  is  irretrievably  broken  down  with  no 

possibility of the parties to live together again due to separation and no purpose 

would be served by compelling both the parties to live in the judicial separation 

and the best course would be to dissolve the marriage by passing a decree of 

divorce. As the parties are litigating since 2008 and they have lost their value 

part of life and can live peacefully for the remaining part of their life. 

40. In support of his submission, learned counsel placed reliance 

on a case law -  2009 (1) GLT 361 (Harjogindra Singh v. Ellora Brahma) and 

the view was taken in the light of the judgment referred by the Apex Court in 
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the case of Rishikesh Sharma v. Saroj Sharma reported in 2007 (2) SCC 263.

41. In the case of Savitri Pandey v. Prem Chandra Pandey (C.A.  

No. 20 and 21 of 1999), it was held that-

"Marriage between the parties cannot be dissolved only on 

the averments made by one of the parties that as the marriage between them has 

broken  down,  no  useful  purpose  would  be  served  to  keep  it  alive.  The 

legislature, in its wisdom, despite observation of the this Court has not thought 

it proper to provide for dissolution of the marriage on such averments. There 

may be cases where on facts, it is found that as the marriage has become dead 

on account of contributory acts of commission and and omission of the parties, 

no useful purpose would be served by keeping such marriage alive. The sanctity 

of marriage cannot be left at the whims of one of the annoying spouses. The 

Hon'ble Court in  V. Bhagat v.  Mrs. D. Bhagat (AIR 1994 SC 710) held that 

irretrievable breakdown of the marriage is not a ground by itself to dissolve it."

42. In view of the above discussion, I am of the opinion that the 

grounds shown by the petitioner is not ground to get decree of divorce. As such, 

the petitioner is not entitled to get the decree as prayed for. 

Hence, Issue Nos. 5 & 6 are decided against the petitioner. 

         O        R        D         E         R

43. In the result,  the petition filed by the petitioner U/S 13 of 

the  Hindu  Marriage  Act,  1955,  is  dismissed.  Considering  the  facts  and 

circumstances of the case, parties are directed to bear their cost. 

Given under my hand and the seal of the court on this  20th 

day of May, 2014.

Dictated and corrected by me,             ( M. Nandi )
           District Judge,
           Bongaigaon.

        ( M. Nandi )
      District Judge,
       Bongaigaon.


