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J    U    D    G    M    E    N    T 
 
1.  This appeal is directed against the judgment and order of 

conviction dated 04.12.2012 passed by the learned Chief Judicial Magistrate, 

Bongaigaon in NICR Case No. 23 of 2011 U/S 138 of N.I. Act.  The appeal is 

preferred by the accused/ appellant Sri Prabin Barman  against the respondent 

State of Assam praying for setting aside the impugned judgment and order of 

conviction passed by the learned Court below .   

 

2.  The facts leading to the filing of this appeal is that 

complainant/ Respondent Sri Balaram Ray having filed a complaint against the 
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accused/appellant Prabin Barman along with Sabita Kaur Nath and Anulata 

Nath Singha U/S.138 read with Section 141 of N.I. Act, the said complain 

petition was registered as a complain case. The allegation of the complainant 

is that the accused persons are the member of Non-Government Organization 

in the name and style of “Bageswari Self Help Group, Head Office situated at 

Borpara (near old court building), Bongaigaon in which accused Prabin 

Barman was working as Chief Coordinator, Sabita Kaur Nath as Branch 

Manager and Anulata Nath Singh as Asstt. Branch Manager. It is alleged that 

the aforesaid NGO launched various financial schemes for the public inviting 

the public to invest to the same and accordingly, the complainant deposited 

some amount in one of their financial scheme. Subsequently accused/ 

appellant Sri Prabin Barman issued an Account Payee postdated cheque of 

Bank of India, Bongaigaon Town Branch, bearing Cheque No. 610738 dtd. 

24.11.2010 amounting to Rs. 10,000/- only to the complainant against his 

investment. The complainant deposited the aforesaid cheque in the State 

Bank of India, Lengtisinga Branch for collection through his personal account 

in the month of March, 2011 but the Bank of India, Bongaigaon Town Branch, 

dishonoured the said cheque due to insufficient fund in the account standing 

in the name of the aforesaid Self Help Group and returned the same on 

26.03.2011 with cheque returning memo with an endorsement to that effect 

to the State Bank of India, Lengtisinga Branch, Abhayapuri. Accordingly, the 

State Bank of India, Lengtisinga Branch returned the said cheque to the 

complainant on 09.05.2011 along with memo. Thereafter, on 30.05.2011 he 

served demand notice upon the accused persons requesting them to make 

payment of cheque amount within 15 days but during the stipulated period 

the accused persons did not make payment of cheque amount. Accordingly, 

this complain case was filed in the Court of learned C.J.M., Bongaigaon, on 

29.07.11 praying for the relief.  

 

3.                   On receipt of the complain case, the learned trial Court after 

perusing the complaint petition, documents annexed to the complain petition 

and the initial deposition of the complainant on affidavit took cognizance of a 

case U/S.138 of the N.I. Act and accordingly, issued summon to the accused/ 

appellant and other two accused Sabita Kaur and Anulata Nath Singh. 
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4.                 After receiving summon, the accused persons appeared before 

the trial court and particular of accusation punishable U/S. 138 of N.I. Act 

was read over and explained to them to which they pleaded not guilty and 

claimed to be tried.    

 

5.  In course of trial, the complainant has examined two witnesses 

and also exhibited some documents in support of his case while defence side 

did not adduce evidence. Accused was examined U/S 313 of Cr.P.C. 

 

6.               After conclusion of trial and hearing argument, the learned trial 

court delivered the impugned judgment on 04.12.2012 convicting the 

accused/ appellant and sentenced him to pay fine of Rs. 15,000/- i/d S.I. for 

6 (six) months for his offence U/S. 138 of N.I. Act and acquitted other two 

accused persons. 

 

7.  Being highly aggrieved by and dis-satisfied with the impugned 

Judgment and Order of conviction and order to pay fine vide order dated  

04.12.2012 passed by learned Chief Judicial, Bongaigaon in NICR Case No.23 

of 2011 U/S 138 of N.I. Act., the present appellant has preferred this appeal 

on the following grounds amongst others :-  

I) That the learned trial Court committed gross illegality and 

irregularity while passing the impugned Order and 

Judgment. 

II) That the learned court below failed to apply his judicious 

mind while passing the impugned order and judgment.  

III) That the learned Court below could not appreciate the 

evidence on record in its proper perspective and came to an 

erroneous finding while passing the impugned order and 

judgment.  

IV)  That the learned court below failed to appreciate the fact 

that the complainant did not sent demand notice to the 

appellant/ accused which is mandatory as per provisions of 

section 138 of N.I. Act.  



 4 

V) That the appellant/accused had never run any business of 

financial schemes as claimed by the complainant as the 

accused/appellant worked as Co-ordinator of the NGO as 

such, no question of issuing any cheque against any debt or 

liability. 

VI) That the order and judgment of the learned trial Court is 

illegal, on surmise and conjecture and without having any 

valid reasons for which the conviction and sentence is liable 

to be set aside.   

 

8.           I have perused the appeal memo, the record Case No. NICR 23 

of 2011 and the impugned judgment and order dated 04.12.12 passed by the 

learned Chief Judicial Magistrate, Bongaigaon in Case No. NICR 23 of 2011 

U/S 138 of N.I. Act. 

 

9.  Now, the point for decision in this appeal is – whether the 

impugned judgment and order of conviction and order for payment of fine 

dated 04.12.12 passed by the learned Chief Judicial, Bongaigaon in Case No. 

NICR 23 of 2011 suffers from any illegality or infirmity?   

         

                      The findings and reasons thereof are as follows :- 

10.  During hearing of the appeal, the learned counsel for the 

appellant submits before me that the learned Court below committed great 

error of law while passing the impugned judgment and order of conviction and 

the order for payment of fine, in as much as the evidence on record do not 

warrant conviction of the accused/appellant under section 138 N.I. Act and as 

such, the conviction and sentence of imprisonment and the order for payment 

of fine are liable to be set aside and quashed.  His further submission is that 

from the evidence on record and other circumstances appearing in the case, it 

has not conclusively proved that there exist any legally enforceable right and 

liability against the appellant/accused so as to constitute an offence 

punishable under Section 138 of the Act and as the alleged cheque was not 

for discharging any liability, Section 138 of the N.I. Act does not have any 

application in the present case. He also submitted that as the accused did not 



 5 

receive any demand notice which is a mandatory provision of section 138 of 

N.I. Act, hence the impugned judgment and order of conviction as well as 

order of payment of fine is not sustainable in law. 

            With the above submissions, learned counsel for the accused/ 

appellant prays for setting aside the impugned Judgment and order of 

conviction and the order to pay fine U/S138 of N.I. Act and to acquit the 

accused person from the offence.   

  

11.  Forcefully resisting the submission made by the learned counsel 

for the appellant, the learned counsel for the respondent submits that the 

learned Court below after full application of his judicial mind and after 

carefully considering the evidence and materials before him find that the 

prosecution has proved the charge U/S 138 N.I. Act against the 

accused/appellant beyond all reasonable doubt  and therefore, he has rightly 

passed the impugned  judgment and order of conviction and the order to pay 

the fine in conformity with law and the same need not be interfered with by 

this appellate Court. The learned counsel for the respondent further argued 

that the fact regarding issuing of the alleged cheque having not disputed by 

the accused/appellant, the trial Court is under statutory obligation to draw the 

presumption that the cheque was issued in discharge of debt or liability and 

the burden of proving that the cheque was not issued in discharge of debt or 

liability is on the accused and bare denial is not sufficient to shift the burden 

on the complainant. He further submits that in the instant case, the 

complainant has proved the fact that he invested in financial scheme launched 

by the accused by adducing cogent and reliable evidence and that the 

disputed cheque was issued by the accused appellant against the investment 

of the complainant and accused/appellant has failed to adduce evidence to 

show that he has not issued the cheque in discharge of debt or liability and 

hence, learned trial Court has not committed any wrong or illegality while 

convicting the accused appellant for committing the offence U/S 138 of the 

N.I. Act. With the above submissions, the learned counsel for the respondent 

prays for dismissing this Criminal appeal and affirmed the impugned judgment 

and order passed by the learned Court below. 
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12.  I have given my anxious and thoughtful consideration as 

regards to the rival contentions raised by the learned counsel for both sides. I 

have also perused the impugned judgment and order 04.12.12 passed by 

learned Chief Judicial Magistrate, Bongaigaon in complain case NICR No. 

23/2011. The main contention of the accused/appellant is that demand notice 

was not served at proper address of the appellant and there exist no legally 

enforceable right and liability against the appellant/accused so as to constitute 

any offence punishable under Section 138 of the Act. According to the 

appellant the complainant has failed to prove by cogent evidence that the 

accused obtained any investment from the complainant and issued cheque 

(Ext-1) bearing No. 610738 dated 24.11.2010 for Rs. 10,000/- in his favour 

against the investment made by him, so as to create any legally enforceable 

debts or other liability to attract the provision of Section 138 of the Act and as 

such, Section 138 of the N.I .Act does not have any application in the present 

case.  

 

13.  Here in this appeal, the learned counsel for the appellants has 

assailed the judgment of the learned trial court on the point that the demand 

notice was not served upon the accused before filing the case. After going 

though the record of NICR Case No. 23/2011, it is seen that the complainant 

proved the demand notice sent to present appellant as Ext.8 at the address of 

Bongaigaon town Ward No. 21 near Sahid bedi which was returned with 

remark as „door locked‟ on 03.06.11, „out of station, noticed for 3 days‟ on 

04.06.11 and with remark “left” on 07.06.11. Ext.8 reflects that postman went 

three times to serve the notice to the accused. The defence never pleaded 

that notice was not sent to his proper address. The learned counsel of the 

appellant vehemently argued the demand notice was not sent at correct 

address which reflects from the address of the appellant as mentioned in the 

memo of appeal claiming himself as resident of village Atugaon, P.O. 

Mulagaon but alleged notice was sent at address of Ward No. 21, near Sahid 

Bedi of Bongaigaon town. Record of NICR 23/11 reveals that summon dtd. 

29.9.11 to the accused/appellant returned with report that presently 

addressee is residing at Atugaon and ultimately summon to the appellant was 

served when he appeared in court in another case u/s 138 N.I. Act. Ext.8 
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demand notice to the appellant returned unserved in the month of June. So 

there is every possibility that he might have changed the residence later on. 

Defence did not challenge the address of Ext.8 during trial. 

 

14.  The Apex Court in the case of C.C. Alavi Haji Vs. Patapetty 

Muhammad (2007) 6 SCC 555 observed as follows: 

  “It is also to be borne in mind that the requirement of giving 

notice is a clear departure from the rule of criminal law when there is no 

stipulate of giving notice before filing a complaint. Any drawer who claims that 

he did not receive the notice sent by post, can, within 15 days of receipt of 

summons from the court in respect of the complaint under section 138 of the 

Act, make payment of the cheque amount and submits to the court that he 

had made payment within 15 days of receipt of summons (by receiving copy 

of complaint with the summon) and, therefore, the complaint is liable to be 

rejected. A person who does not pay within 15 days of receipt of the summon 

from the court along with the copy of the complaint under section 138 of the 

Act, cannot be obviously contended that there was no proper service of notice 

as required under section 138, by ignoring statutory presumption to the 

contrary under section 27 of the G.C. Act and section 114 of the Evidence Act. 

In our view any other interpretation would defeat the very object of the 

legislation.” 

 

15.  In this case, it is proved that the complainant had issued notice 

with address as “Resident of Bongaigaon town, Ward No. 21, near Sahid Bedi, 

P.O. & P.S., Bongaigaon.” Record of NICR 23/2011 reveals that demand notice 

returned three times with remark „left‟, „out of station‟ and „Door locked‟. 

Neither during cross of the complainant nor statement u/s 313 CrPC defence 

stated that he has not received demand notice or that demand notice was not 

sent at correct address. Though in statement u/s 313 CrPC on putting 

question that „demand notice was sent to him by post but the same returned 

undelivered with an endorsement that he left the residence‟, the present 

accused/appellant simply answered as “No”, but he did not specifically stated 

that no notice was sent to him or that the notice does not contain his correct 

address. Thus it is proved that complainant had issued the notice at his 
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correct address. As such, the learned court below rightly held that the notice 

was deemed to be served.  

 

16.  The complainant in his evidence stated that the complainant 

deposited money in one financial scheme in Bageswari Self Help Group in 

which appellant was working as Chief Coordinator, Sabita Kaur Nath as Branch 

Manager and Anulata Nath Singha as Asstt. Branch Manager. Complainant 

alleged that against his investment, present appellant issued an A/C payee 

post dated cheque No. 610738 dated 24.11.10 amounting to Rs. 10,000/- 

from the account maintained by Bageswari Self Help Group with Bank of 

India, Bongaigaon. Though during cross it was suggested that the cheque in 

question was not issued against any financial scheme but PW 2 the Branch 

Manager, Bank of India, Bongaigaon deposed that one current account of 

Bageswari Self Help Group, Bongaigaon with cheque facility is maintained in 

their branch and Prabin Ch. Barman is authorized to operate the said account. 

Issuance of cheque in question (Ext.2) and signature of appellant on it is not 

denied by the appellant. Ext.2 clearly shows that the present appellant is the 

signatory of the alleged cheque as Chief Coordinator of Bageswari Self Help 

Group. So, it is established that appellant had issued the cheque Ext.2 in 

favour of the complainant and as such the court had to raise the presumption 

in favour of the complainant as the holder of the cheque and u/s 139 N.I. Act, 

the court is under statutory obligation to draw the presumption that the 

cheque was issued in discharge of debt or liability and the burden of proving 

that the cheque was not issued in discharge of debt or liability is on the 

accused person. In the case in hand, the appellant failed to lead any positive 

evidence that the cheque was not issued towards payment of any debt or 

liability to the complainant. Hence, the liability under section 138 of N.I. Act 

cannot be avoided, in the event of the cheque being returned by the banker 

unpaid, so as to defeat the legislative intent. So, the learned court below 

committed no error of law while presuming that the cheque was issued for the 

purpose of discharge of enforceable debts and liabilities. 

 

17.  The cheque dtd. 24.11.10 Ext. 2 was presented in the month of 

March, 2011 within six months for encashment. Bank of India, Bongaigaon 
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dishounoured the cheque due to insufficiency of fund and returned the cheque 

on 26.03.11 through cheque returning memo to the State Bank of India, 

Lengtisinga Branch, Abhayapuri, Dist. – Bongaigaon who accordingly returned 

the cheque to the complainant on 9.5.11 along with a memo (Ext.4). Hence, 

the liability u/s 138 N.I. Act cannot be avoided, in the event of the cheque 

being returned by the banker unpaid so as to defeat the legislative intent. 

Demand notice was issued on 30.5.11 which is within 30 days from receipt of 

the information of dishonor and the instant case is filed on 29.7.11 i.e. within 

30 days when cause of action arises. So, the complaint was filed within time.  

 

18.  Thus the ingredients to constitute the offence u/s 13 of N.I. Act 

having been fulfilled in the present case, I am unable to accept the contention 

raised by the learned counsel for the appellant that the learned Court below 

committed errors of law while passing the impugned judgment and order of 

conviction.  

 

19.  In the result, I find no merit in this appeal and accordingly, it is 

dismissed on contest. Send down the record of the learned court below with a 

copy of this judgment.  

 

20.  Given under my hand and seal of this court on this 4th May, 

2016. 

 

 

Dictated & corrected by me,         

  (I. Barman)  
    Sessions Judge 

           Bongaigaon. 
        

         (I. Barman)    
           Sessions Judge 

    Bongaigaon. 
 

               ***** 

   

  


