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HEADING OF JUDGMENT ON APPEAL

IN THE COURT OF THE SESSIONS JUDGE. BONGAIGAON

CRIMINAL APPEAL No: 11(2)/2016
(Under Section 374 (3) Cr.P.C)

Sri Mugal AIi .......Appellant.
-Vs-

l-.State of Assam
2.Shriram Transport Finance Co Ltd.

...Respondents.

Present.' Smt I. Barmon, AJS
Sessions Judge,
Bongaigaon.

APPEARANCE :-

For the Appellant : Sri D. S Hoque, Advocate.

For the Respondent: Sri. M. Rahman, Advocate.

Date of Argument : 20.08.2018, 01.09.18

Date of Judgment : 04.09.2018.

JUDGMEN T

1. The instant appeal is directed against the judgment and

order dated 29.04.20L6 passed by the learned Chief Judicial Magisrrate,

Bongaigaon, in NICR. Case No. 4Bl20l3 convicting the

accused/appellant under Section 138 of N.I. Act and sentencing him to

undergo simple imprisonrnent for two months and to pay a fine of Rs.

I,t0,B40l-l- in default of simple imprisonment for 3 (three) months.

2. The factual background leading to the proceeding before
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the Ld. Chief Judicial Magistrate, Bongaigaon and the present revision

before this Court is briefly stated below:-

The respondent No. 2 as complainant has filed an NICR

Case against the accused/appellant Mugal Ali before the learned Chief

Judicial Magistrate, Bongaigaon alleging inter alia that the

accused/appellant Mugal Ali was provided financial assistance for

purchasing a Bajaj Auto passenger bearing registration No. As 16/C-

0l-l-8, on agreed term and conditions entered into by both parries by way

of loan cum hypothecation agreement bearing No. GUWAH0809290005.

But, the accused was found to be tardy in repaying the loan amount

which was to be repaid in 34 installments. Then after several approaches

the accused issued a cheque bearing No. 618305 dtd. 22-12-13

amounting to Rs. 1.,10,8401- in favour of the complainant from his

account in the Allahabad Bank, Bhotagaon Branch. Accordingly the

complainant deposited the cheque in its Axis Bank Bongaigaon branch

for collection on 27-04-13 but the cheque was returned to Axis bank Ltd.

Bongaigaon on 09.05.2013with endorsement as 'Funds insufficient'.

Thereafter, the complainant issued a demand Notice with A/D on

16.05.2013 to the accused informing him about the dishonor of the

cheque and demanded payment of the cheque amount within 15 days of

the notice but the accused failed to pay the cheque amount. Hence, the

complainant filed a case against the accused U/S 138 of N.I. Act and the

same was registered accordingly.

3. On receipt of the complaint, NICR Case No. 48i2013 was

registered and the Ld. CJM after perusing the complaint, documents

annexed to the complaint and deposition on affidavit UIS 200 CrPC took
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cognizance of the case U/s 138 N.I. Act against the accused and issued

summon accordingly. on appearance of the accused, particulars of

accusation U/S 138 N.I. Act was read over and explained to the accused

to which he pleaded not guilty and claimed to be tried.

4. In course of trial, the complainant examined one witness. In

statement recorded under Section 313 crPC, the accused person denied

all the allegations levelled against him and examined none.

5. After hearing the argument for the parties, the learned

chief Judicial Magistrate, Bongaigaon delivered the Judgment vide order

dtd. 29.04.2016 and convicted the accused/appellant as stated above.

6. Being highly aggrieved by and dis-satisfied with the above

Judgment and order dated 29.04.2016, passed by learned chief Judicial

Magistrate, Bongaigaon in NICR Case No. 4Bl20L3 U/S 138 of N.l. Act,

the present appellant has preferred this appeal.

7. I have heard the learned counsel appearing for the accused/

appellant as well as for the respondent. I have also gone through the

memo of appeal, the entire trial Court case record and the impugned

judgment and order.

Now the point for decision before me is:

B. Whether the impugned judgment and order of conviction

recorded by the learned Chief Judicial Magistrate, Bongaigaon in NICR

Case No. 4\l20l3 suffers from any illegality or infirmity ?
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DISCUSSION. DECISION AND REASONS THEREQF:

9. During hearing of the appeal, the learned counsel Mr. D. S.

Hoque for the appellant submits before me that the learned Court below

committed great error of law while passing the impugned judgment and

order of conviction in as much as the evidence on record do not warrant

conviction of the accused/appellant u/S 138 of N.I. Act. His submission

is that from the evidence on record, it has not conclusively proved that

there exist any legally enforceable debt and liability against the

accused/appellant so as to constitute any offence punishable u/s 138 of

NI Act. His further submission is that one vivek Achwal, the secretary

of the complainant company executed the power of attorney in favour of

Rajesh Ray but being an employee of the company, vivek Achwal had no

right to execute to Power of Attorney and no document is produced to

show that the company secretary had the right to execute power of

Attorney and i ionease .*Lcu ntt*lt4' llut'

ttt+vt4ol otvtrl ( ml +L&{,ytta-in l+rt^ ol,/oL.€,

10. With the above submissions, the learned counsel for the

accused/appellant, prays for allowing the appeal and set aside the

impugned judgment and order of conviction dated 29.04.2016 passed by

the learned chief Judicial Magistrate, Bongaigaon in NICR case No.

4812013 convicting the accused/ appellanr as stared above.

11. Forcefully resisting the submission made by the ]earned

counsel for the appellant, the learned counsel for the respondent submits

that since the signature on the cheque in question is admined by the

accused appellant, the presumption under section 13g would operate and

thus the learned court below after full application of judicial mind and

\, 
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after carefully considering the evidence and materials find that the

prosecution has proved the charge U/S 138 of N.I. Act against the

accused/appellant beyond all reasonable doubt and therefore, the learned

trial Court has rightly passed the impugned judgment and order of

conviction in conformity with law and the same need not be interfered

with by this Appellate Court.

12- Further submission of the learned counsel for the

respondent is that the standard of proof and rebuttal by the accused must

be by cogent evidence and in the present case, the prosecution by cogent

and reliable evidence having been able to prove the fact that it is the

accused/appellant who issued an account payee cheque bearing No.

618305 dtd. 22.02.2013 for Rs. l,L0,B40l- drawn on Allahabad Bank,

Bhotgaon Branch in favour of the complainant which was subsequently

dishonoured due to insufficient fund and hence, no error or illegality has

been committed by the learned Trial Court below while passing the

impugned judgment and order of conviction against the

accused/appellant. The learned counsel for the respondent further argued

that the facts regarding issuing of the alleged cheque in favour of the

complainant by the accused having been sufficiently proved, the trial

Court is under statutory obligation to draw the presumption that the

cheque was issued in discharge of debt or liability and the burden of

proving that the cheque was not issued in discharge of debt or liability is

on the accused and mere denial is not sufficient to shift the burden on the

complainant. Therefore, prays for dismissing this Criminal Appeal and

affirm the impugned judgment and order of conviction recorded by the

learned Court below.

i.A rlt
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I have given my anxious and thoughtful

regards to the rival contentions raised by the learned

sides. I have also perused the impugned judgment and

the learned Chief Judicial Magistrate, Bongaigaon in

4Bl20I3 and the materials available in the record.

13.

t4.

15.

consideration as

counsel for both

order passed by

NICR Case No.

$ 
".-$/vt

In the instant case the allegation against the accused

appellant is that he sought financial assistance from the complainant for
purchase of one BAJAJ AUTO PASSENGER vehicle, manufactured by

BAJAJ, 2008 model. Accordingly, he entered into a loan-cum-

hypothetical agreement with the respondent, bearing no.

GUWAHOB0929005 on 29-09-08. After obtaining the loan, the accused

person was found to be tardy in making payment of dues to the

complainant, which was supposed to be done along with interest in 34

installments. After several approaches, the accused person issued the

cheque amounting to Rs.1,10,B4ol- only, in favour of the complainant

company, vide cheque no. 618305 dated 22-oz-rz, of Allahabad Bank,

Bhotgaon branch. The cheque was deposited at Axis Bank on 27-04-13

but it was dishonoured due to insufficient fund and the Axis bank

Bongaigaon returned the cheque to the complainant on 0g-0s-13 with the

endorsement - funds insufficient. The company issued demand notice to

the accused person on 16-05-13 and thereafter, complaint was filed.

The accused person has neither denied the signature on the

cheque nor the fact that he had taken loan from the company. The plea

taken by him is that the company had raken five signed blank chques

from him and that he had not issued any such cheque as the one in

question to the complainant. with these admissions, the only point that
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is left to be decided is whether the cheque in question was issued towards

a legally enforceable debt or liability.

16. Most interestingly, in this case, the complainant has not

stated any'where in his complain petition regarding the amount of liability
that accused person had towards the company. The complainant

remained silent about the amount of money loaned to the accused person;

repayment, if any, made by the accused person; and the outstanding

liability as on the date of issuance of cheque. The complainant simply

stated that financial assistance was given to the accused person, who

became tardy in payment and suddenry one day, the accused person

issued a cheque of Rs.1,10,840/- dated 0g_0S_13.

The day/date on which the cheque was issued is also not stated by the

complainant. This much of averment is totally insufficient to make a

court come to a conclusion about the amount of loan sanctioned by the

complainant company and the outstanding dues of the accused person.

17. what is, therefore, distinctry ciear from the complain

petition is that the complainant company has only sought to use the

statutory presumption u/s 139 NI Act.

18. Statutory presumption cannot be invoked unless the

complainant shows the existence of such facts that can lead to the

presumption. Here in this case, the complainant has not shown what

debt/liability the accused person had towards it and going ro the

provisions of section 139, NI Acr, submitted that if the cheque bears the

signature of the accused person and the loan-cum-hypothecation

agreement is shown, then it should be presumed that the accused person
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did have a legally enforceable debt of 1,10,840/- as on 09-05-13, the date

on the cheque.

19. But section l-39 of NI Act, does not oust the duty cast on

the complainant to show that all the ingredients of section 138, NI Act,

are met with. In the present case, from ExZ. i.e. the Ioan cum

hypothecation agreement, it is found that the loan amount sanctioned by

the company was Rs.90,000/- and that the total amount payable was

Rs.1,28,400/-. But the complainant company did not even produce the

statement of accounts to show whether the accused person indeed had

liability towards the complainant company to the tune of Rs.1,10,840/-

on 09-05-1-3. I will come to this point a bit later. Let me now have a

look into the other finer points of this case.

20. The ingredients of section 138 of NI Act are not fulfilled by

the complainant, which is evident from the fact that the complainant

company maintained silence in its complain petition regarding the

amount of loan advanced to the accused person, and the date on which it

was advanced. The complain petition is also silent about the place where

the accused person allegedly issued the cheque to the complainant, i.e.

whether it was in the office or any other place. The complainant

company has indeed sought to implicate the accused person only by

using the statutory presumption u/s 139, NI Act, without bothering to

fulfill the ingredients of section 138, NI Act, The complainant is duty

bound to prove existence of facts which leads to the presumption. The

Hon'ble Supreme Court of India, in the case of Kaliram Vs State of

Himachal Pradesh, decided on 24 September, 1973, has clearly laid

down that there are certain cases in which statutory presumption arise

n..U
T"lrw
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regarding the guilt of the accused but the burden even in those cases is

upon the prosecution to prove the existence of facts which have to be

present before the presumption can be drawn. Excerpt of the judgment in

Kaliram case (Supra) is as follows:-

"One of the cardinal principles which hos alwoys to be

kept in view in our system of odministration of iustice for criminol case

is that a person arroigned as qn accused is presumed to be innocent

unless that presumption is rebutted by the prosecution by production of

evidence as may show him to be guilry of the offence with which he is

charged. The burden of proving the guilt of the occused is upon the

prosecution and unless it relieves itself of that burden, the Court connot

record finding of the guilt of the accused. There are certain cqses in

which statutory presumptions arise regarding the guilt of the accused but

the burden even in those coses is upon the prosecution to prove the

existence of focts which have to be present before the presumption con be

drown. Whereas those facts are shown by the prosecution to exist the

Court can rqise the statutory presumption and it would, in such an event,

be for the accused to rebut the presumption. The onus even in such case

upon the accused is nor as heavy qs is normolly upon the prosecution to

prove the guilt of the accused. lf some materiol is brought on the record

consistent with the innocence of the occused which moy reasonably be

true, even though it is not positively proved to be true, the accused would

be entitled to acquittal"

21. The complainant claimed that the power of attorney, Ext.l,

was executed in favour of Sri Rajesh Roy, then employed in the company

as Senior Product Executive. The complain petition has been filed by

one Rajesh Roy, who has stated himself to be the branch manager of the
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complainant company and its authorised signatory. As argued by the

appellant, it is true that the complainant has submitted no document on

record to show that Rajesh Roy, the Senior Product Executive/Power of

Attorney holder and Rajesh Roy, the branch manager are one and the

same person. It is by mere prudence itself that sri Rajesh Roy ought to

have shown that he is the same Rajesh Roy in whose favour the power of

attorney was executed but PW1 Rajesh Roy has not submitted any

document to show that he is an employee of sri Ram Transport Finance

company in order to show his locus standi to file the case. Neither has

he filed any document to show his designation in the company.

22. Now, in Ext.l, i.e. the power of attorney, it is seen that it

has been executed by one Sri Vivek Achwal, the company secretary of

the complainant company. Being a company secretary, Mvek Achwal

happens to be an employee of the company and does not posses any right

to execute such a power of attorney as Ext.1. The complainant has not

produced any document or copy of resolution of the board of Directors to

show that Sri vivek Achwal, the company secretary had the right and

power to execute Ext.l". This strikes at the very root of the power of

attorney, for unless its executant can show that he had the right, authority

and power to execute such a document, the power of Attorney holds no

value and cannot delegate any power or authority to any person to do

anything.
',r'i',?$il

g,i"r&*.

23. Not only so, Sri Rajesh Roy, who has claimed himself to be

the authorised signatory of the complainant company, has not produced

any document whereby his specimen signature has been authorised. The

basis of his claim to be the authorised signatory is not proved.
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25. Be that as it may, it is true that an employee of a company,

specially in the management affairs of company, has the right to file a

case on behalf of the company with or without any power of attorney.

But even then some proof of identity is required to show that such person

is the employee of the company. In the instant case there is not a single

document on record to show that Rajesh Roy is an employee of the

complainant company. These facts strike hard at the prosecution case

and the locus standi of Rajesh Roy to file the case becomes questionable.

While the complainant company remained silent about its

transactions with the accused person, defence suggested during cross

examination that an amount of Rs.57,Il5l- has already been paid by the

accused person, and PW1 stated that he did not know if such an amount

was paid to the company. This implies that only a sum of Rs.71,285/-

remained outstanding as per Ext.2, wherein the total amount payable is

mentioned as Rs.1,28,4001- The complainant company has not shown

how the cheque amount of Rs.1,10,8401- was due to be paid by the

accused person when, as per the agreement (Ext.2), the payable amount

was Rs.1,28,400/-, which admittedly means that some amount of money

was indeed repaid by the accused person. In the absence of any proof,

whether oral or documentary regarding any amount paid by the accused

person, or the calculation as to how the cheque amount was arrived at, it
]]',.,:f 

is difficult to come to a definite conclusion that the accused person had a

Iiability of 1,10,840/- on 09-05-13.

27. In this connection, PWlstated that the loan was taken on

interest @ 13o/o (p.a) and additional interest @ 360/" (p.a) was payable by

way of liquidated damages. This is mentioned in the loan agreement,

26.

0*(,.,. 
^
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Ext2, itself. It is with these calculations that total amount payable was

fixed at Rs.1,28,4001-. In this backdrop, the complainant has not shown

how or as per what calculation the cheque amount of Rs.1.10,B4ol- stood

as outstanding liability on 0g-0S-13.

30. PW1 denied that the company had taken blank cheques

from accused person as per clause r.7 of the agreement. In clause L.7 of

Ext.2 it is mentioned that the borrower has to issue post dated cheque at

the time of execution of agreement. A post dated cheque is one in which

the amount is filled up to be encashed on a specific later date. The

complainant in this case has not explained how the borrower could know

on date of execution of agreement, i.e. on 29-09-2008, that he would

have an outstanding liability of Rs.1,10,840/- on 0g-0s-13. The

complainant has also not explained why the accused person should issue

the company a post dared cheque of Rs.1,10,8401- on 29-09-2008 to be

encashed on 09-05-13, especially when the total amount payable was

Rs.1,28,400/-. Defence took the plea during cross examination that the

company had forged the cheque taken from accused person at the time of
execution of agreement. Given the fact that the company could not

explain why the accused person would issue a post dated cheque of an

unexplainable amount at the time of execution of agreement, the only

other alternate plausible explanation is that the company had actually

taken biank signed cheque from the accused person and filled up the

amount and date itself later. For, it is impossible for one to know on 29-

09-2008 as to what would be the outstanding liability of the

borrower/accused person on 09-05-13.

To put in a nutshell, in the instant case, the cheque

/rr ^u
^ "" , ;*€W.

31.
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dishonoured was for an amount of Rs.1,10,840/- and was allegedly

issued by the accused person in favour of the company in discharge of

his debt. The accused person admitted his signature on the cheque but

stated that the cheques issued by him to the company were blank

cheques. The complain petition is silent about the amount loaned to the

accused person and it is from the agreement that it is learnt that the

accused person was advanced a loan of Rs.90000/- and that the total

amount payable was r,20,4001-. The cheque is for an amount of

Rs.1,10,840/- and the instant case suffers from lack of evidence to come

to the conclusion that the accused person had liability of Rs.1,10,840/- on

09-05-13, in view of the fact that complainant company has not stated

how much money was repaid by the accused person to the company. This

is significant as the cheque amount is lesser than the total payable

amount. In these circumstances, it is imperative for the Court to come to

know, exactly how much amount was repaid and what was the

calculation made by the company to reach to an amount of Rs.1,10,B4ol-

as outstanding Iiability of the accused person on 09-05-13. But the

complainant company has not produced any statement of accounts to

enable the Court to conclusively hold that on 09-05-13 the accused

person indeed had a legally enforceable debt or liability towards the

company to the tune of Rs.1,10,840/-. The complainant has adduced no

evidence whatsoever to show how the amount payable was arrived at

Rs.1,10,840/- or whether the said amount was actually payable on 0g-0s-

13, on which date cheque was allegedly issued. Thus it reveals that the

complainant has not discharged his burden of existence of a legally

enforceable debt, and if he fails to do so, merely because he is a holder of

a cheque allegedly issued by the accused, conviction of the accused will

not be warranted. In this context the Hon'ble High Court in the case of
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Anjelus Topno vs Shree Kanta sharma reported in 2016 (3) GLT 474

states as follows:

" 74. Reading of sections 138 and 139 of NI Act goes to show that

out of the three ingredients comprising section L38, o presumption is

avoilable in favour of holder of a cheque that the same had been issued

for discharge of any debt or other liability under section 13g of NI Act.

section 139 of the I'{I Act does not give rise to a presumption with regord

to existence of legally enforceable debt. A comploinant has to discharge

this burden of existence of a legally enforceable debt and if he foils to do

so, merely because he is o holder of o cheque issued by the accused,

conviction of the accused will not be worconted."

32. It is clear that the complainant company has sought to use

the provision of section 139 NI Act, to its advantage, in order to make

the accused persons liable to pay the cheque amount, as the signature in

the cheque is already admitted one. The accused person pleaded that he

had only issued blank cheques to the company and the company, in its

turn, only had to show that the amount mentioned in cheque actually

stood as outstanding liability of the accused person but there is not a

singie statement from the complainant in this case that the accused

person had a liability to pay Rs.1,10,840/- to the company. The

complainant has not provided a single ground to hold that the accused

person was liable to pay the said amount to the company. Due to total

lack of evidence to conclusively hold that the accused person had a

liability to the complainant company to pay Rs.1,10,840/-, the case of

complainant fails. But the Learned trial Court without considering the

entire evidence both oral and documentary recorded the finding of

conviction.
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33.

ORDER

For the foregoing reasons, the appeal is allowed on contest.

The conviction and sentence as recorded by the learned trial court being

not sustainable in law, is set aside. The appellant accused is acquitted

and set at liberty. The appellant being on bail, his bail bond shall remain

in force till next six months.

34. Send down the LCR to the learned Court below along with

a copy of this judgment.

35. Given under my hand and seal of the Court on this 4'h

day of September, 2018 at Bongaigaon.

0
hwn

(1. Barman)
Sessiohs Judge,

Bonoaioaon.

Dictoted and Corrected by me,

0 ...
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(1. Bqrmqn) \(
Sessions Judge, "

Bonooiooon. 't
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