
HEADING OF JUDGMENT ON APPEAL

IN THE COURT OF THE SESSIONS JUDGE, BONGAIGAON

CRIMINAL APPEAL NO: 31(4)/2016

lUnder Section 37a (3)Cr.P.Cl

Sri Chandan Ghosh

-Vs-

State of Assam

.......Appellant.

........Respondent.

Present: Smt L Barman, AJS
Sessions Judge,
Bongaigaon.

APPEARANCE :-

For the Appellant :

For the Respondent :

Date of Argument :

Date of Judgment :

Sri D.J Mukherjee
A. Kr. Chauhan, advocates.

R. Barman, P.P.

02.06.2018, 19-06-t_B
22.06.20t8

fl .-vVV

lSl;t
1.

JUDGMENT
The instant appeal is directed against the judgment

and order dated 03.12.2016 passed by the Additional chief Judicial

Magistrate, Bongaigaon, in c.R case No. 31Llz0l3 convicting the

accused/appellant u/s 7(1)(a)(ii) of Essential Commodities Act, 1955 and

sentencing him to under go simple imprisonment for three months and to

pay fine of Rs. 10,000/- in default to under go simple imprisonment for

two months.
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2. The factual background leading to the proceeding

before the Additional chief Judicial Magistrate, Bongaigaon and the

present appeal before this Court is briefly stated below:-

Habibar Rahman, Inspector, FCS & CA, Bongaigaon

and other members of Enforcement Squad, constituted by the Deputy

commissioner, Bongaigaon, vide order No. BNS-13/90-91/pt-lI/118

dated 30.11.2013 to check the unauthorized and illegal use of domestic

LPG cylinders by the hotels, restaurants, dhaba etc., for their commercial

purposes, visited T.R Phukan Road, Bongaigaon on 0G.12.2013, to check

whether domestic LPG cylinders were being used illegally by the hotels

and restaurants and during the inspection, they found Shri chandan

Ghosh, Proprietor of M/s Bishal sweet Restaurant, using two numbers of

domestic LPG cylinders in the kitchen of his restaurant for commercial

purpose but on being asked, shri chandan Ghosh could not give

satisfactory answer and then his statement about using domestic LGp

cylinders in his restaurant for commercial purposes was recorded. It is
stated that using domestic LPG cylinders for commercial purposes is a

violation of the provisions of clauses 3(1Xc) & 3(4) of the Liquefied

Petroleum Gas (Regulation of Supply & Distribution) order, 2000, which

amounts to an offence uJs 7 of the Essential Commodities Act. Inspector

Habibar Rahman also seized the two LPG cylinders along with two

rubber tubes, one domestic regulator and one high pressure regulator

from shri chandan Ghosh and gave it in the zimma of shri Deepak

Sonar, Manager, Alson Gas Service, Bongaigaon. The offence report

being submitted, the case was regisrered on LG.12.20r3 being cR 361/13

and made over the case to the court of the Learned Addl. cJM for

disposal.
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3. Accordingly, summon was issued to the accused

person. on appearance of the accused person, charge u/s 7 (a) (ii) of EC

Act, was framed against the accused and the same on being read over and

explained to the accused, he pleaded not guilty and claimed for trial.

4. In course of trial, the prosecution side examined

three (3) witnesses. In statement recorded under section 313 crpc, the

accused denied all the allegations levelled against him and submitted that

on that day he brought two empty domestic LPG cylinders from home

for obtaining filled cylinders and kept in the varandah of the restaurant

which been seized along with old pipe and regularor lying in the

premises. In support of the plea, he examined two witnesses. After

hearing the argument for the parties, the Ld. Trial court delivered the

impugned Judgment and order dated 03.12.2016 and convicted the

accused/appellant as stated above.

5. Being highly aggrieved by and dis-satisfied with the

above Judgment and order dated 02.L2.20L6, passed by the learned

Additional chief Judicial Magistrate, Bongaigaon in cR case No.

361,/20L3 u/s 7 (1) (a) (ii) of Essential commodities Act. 1955, the

present appellant has preferred this appeal.

6. I have heard the Iearned counser appearing for the

accused/appellant as well as for the respondent state. I have also gone

through the memo of appeal, the entire trial court case record and the

impugned judgment and order.
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Now the point for decision before me is:

7. Whether the impugned judgment and order of

conviction recorded by the Additional chief Judicial Magistrate,

Bongaigaon in CR Case No. 36L120L3 suffers from any illegality or

infirmity?

DISCUSSION. DECISION AND REASONS THEREOF:

B. During hearing of the appeal, the learned counsel for

the appellant submits before me that the learned trial court failed to

consider the admission of PWI- and PW2 regarding having the

commercial LPG cylinder connection for restaurant of the

accusediappellant and that as per the Non-Domestic Consumer Card

(Ext.A), the accused had the connection of double cylinders in the name

of his business establishment'vishal sweets' and as per the cash memos,

[Ext.A(l), A(2)] it appears that the accused on 6.12.13, in the morning

procured one LPG commercial cylinder from the distributor for the use in

his restaurant and again procured second cylinder on the same day at

about 12:00 noon but without considering the same, the Ld. Trial Court

convicted the accused/appellant as stated above.

9. With the above submissions, the learned counsel for

the accused/appellant, prays for allowing the appeal and set aside the

impugned judgment and order of conviction dated 03.12.2016 passed by

the Additional Chief Judicial Magistrate, Bongaigaon in CR Case No.

361t2013.

10. Forcefully resisting the submission made by the

Iearned counsel for the appellant, the learned P.P appearing for the

respondenUstate submits that the learned Court below after full
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application of judicial mind and after carefully considering the evidence

and materials on record find that the prosecution has proved the charge

U/S 7(1)(a)(ii) of the Essential Commodities Act against the

accused/appellant beyond all reasonable doubt and therefore, the learned

trial Court has rightly passed the impugned judgment and order of

conviction in conformity with law and the same need not be interfered

with by this Appellate Court.

11. I have given my anxious and thoughtful

consideration as regards to the rival contentions raised by the learned

counsel for both sides. I have also perused the impugned judgment and

order passed by the Learned Additional Chief Judicial Magistrate,

Bongaigaon in CR Case No. 36L12013 and the materials available in the

record.

Before directing a discussion into the points so

to peruse the

12.

13.

raised by the accused/appellant, it would be appropriate

evidence adduced by the parties.

PW1 Shri Manoranjan Kalita Assistant Manager,

,'l $
t'.." 
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LPG, Sales, Bongaigaon Sales Area in his evidence stated that on 6.L2.L3

when he along with officials of Food and Civil Supply Office,

Bongaigaon in course of inspection of unauthorized use of domestic

cylinder for commercial purpose in some business establishment, raid on

M/s. Bishal Sweets, situated at T.R Phukan Road, near Kanishka Hotel

and found domestic cylinders being used therein. Then the Supply

Inspector-Habibar Rahman (PW2), seized said two cylinders, one

domestic regulator, one commercial regulator and two pipes in his
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presence, vide seizure list (Ext.l) and zimma of the seized articles were

given to Alson Gas Service authority (IOC Distributor). During cross he

stated that no description or particulars of the seized gas cylinders or the

other articles are mentioned in the seizure list and those cylinders were

also not weighed. He admitted that Ext.A the Non-Domestic consumer

card stands in the name of Bishal Sweets as per which two cylinders are

allotted. He also admitted Ext.A(l) and A(2) the cash memos, regarding

purchase of commercial gas cylinders by Bishal Sweets as per which one

commercial gas cylinder was purchased on 06.12.13 one at B:15 A.M

[Ext.A(1)] and another gas cylinder was purchased at about 1-1":58 A.M

[Ext.A(2)] on the same day. He stated that no labels were put on the

seized gas cylinders in order to identify the cylinders. He again stated

that he had not asked the accused person whether he had any connection

for domestic LPG cylinder and there were around six-seven persons

present in Bishal Sweets when they conducted raid. He stated that at that

time two stoves were alight but the stoves were not seized as they were

told that if the stoves get seized, then their business will stop.

t4. Complainant Habibar Rahman, Inspector of Food

Civil Supplies and Consumer Affairs in his evidence as PW2 stated that

on 06.12.2013 at about 11:00 A.M as per order No.BNS-

13/9091iPt.llllll9, dated 30.11.201-3, of the DC, Bongaigaon who

constituted an Enforcement Squad to check whether domestic gas

cylinders, i.e. LPG Cylinders were being used by anyone for commercial

purposes, he along with other officials went on checking duty at T.R

Phukan Road, Ward No.2, Bongaigaon and entered in a restaurant

namely 'Bishal Sweets' and found two domestic cylinders were being

used for the purpose of preparing tea and sweets. He stated when they
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asked the accused/appellant Shri Chandan Ghosh, the proprietor / owner

of the restaurant about using of domestic cylinder for commercial

purposes, Chandan Ghosh replied that he had received orders to prepare

sweets for a wedding and so he has brought the domestic cylinders from

his house for making sweets. Thus, the proprietor of Bishal Sweets

violated Clause 3(1XC) and 3(4) of the Liquefied Petroleum Gas

(Regulation of Supply & Distribution) order, 2000. Hence he seized the

two domestic gas cylinders, one domestic pressure regulator, a high

speed pressure regulator and two rubber tubes and handed over the seized

articles in zimma to Shri Dipak Sonar, Manager of Alson Gas Service,

Bongaigaon in presence of Shri Niranjan Medhi(PW3) and Shri

Manoranjan Kalita (PWl). He proved Ext.l-, the seizure list wherein

Ext.1(2) is his signature and Ext.1(3) is the signature of accused Shri

Chandan Ghosh and Ext.3 is the zimmanama. He also stated that on

being reported the matter to D.C, Bongaigaon, he was asked to submit

the offence report and accordingly he submitted the offence report Ext-2.

During cross he stated that he had not seized any consumer book of the

accused person. He had also not seized any trade license, Iabour license

or food license of Bishal Sweets. He admitted that they did not weighed

the seized cylinders. He also had not mentioned any identification mark

of the seized articles, in the seizure list. He admitted that he did not

enquired whether Chandan Ghosh was a consumer of domestic gas

cylinder. During cross he also stated that he had not mentioned in

offence report about the reply of accused person that he brought the

domestic cylinders to prepare Sweets on being received an order for a

wedding. He also did not know whether Chandan Ghosh is a customer

of both domestic as well as commercial gas cylinders'

Contd......
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PW3 Niranian Medhi retired Head Master,

Khagrabari M.E School who is the independent witness in his evidence

stated that on the day, when he proceeded to a paan shop, then the

younger brother of accused Chandan Ghosh called him to their restaurant

to be a seizure witness of two domestic gas cylinders. Accordingly,

when he reached there, the supply officers were bringing the cylinders

out of the restaurant. Then on being asked the Supply Officer, as to

when Chandan Ghosh has commercial Cylinders, why the domestics

were seized, the Supply Officer only asked him to be a witness to it.

Then he put his signature in the seizure list Ext.1(4). During cross he

stated that Chandan Ghosh used commercial cylinder in his restaurant.

DW1 Chandan Ghosh, the accused appellant in his

15.

L6.

evidence stated that on 06.12.2013, he had brought two empty gas

cylinders from his house which were in the name of his father late Sapan

Ghosh, for obtaining filled cylinder and had kept the cylinders outside of

his restaurant as his house is around 7 I B km away from his shop. On

that day, he purchased a commercial gas cylinder at around B:00 / B:30

A.M through his staff and another one at around 11:00 / 11:30 A.M. He

stated that at the time of checking, the commercial gas cylinders were

being used in his shop but the officers picked up two domestic cylinders

which were kept outside of his shop. They also took an unused old

regulator from his shop, which were not in functional condition. He

stated that he requested the officials to return the cylinders which belongs

to his house but they rebuked him and asked him for money. He further

stated that the officials took his signature on a wlitten paper saying that

they had written an FIR and asked him to sign on it, but he did not know

its content. He proved Ext.B, the consumer card, for domestic cylinder
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in the name of Sapan Ghosh and Ext.C, the death certificate of Sapan

Ghosh. During cross he stated that his shop has two parts with a door in

between, one is used for cooking which Part is not visible from the main

road. According to him, the gas agency opens at around 8:00-9:00 AM.

He denied the suggestion that the gas agency opens after 9:00 A.M and

he has falsely stated that on that day, he got the commercial gas cylinder

at around B:00 A.M. He also denied that suggestion that on that day he

could not show documents of his gas cylinder.

DW2 Binod Gupta, the salesman of 'Bishal Sweets'

{s
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18.

i.e. the employee of DW1 in his evidence stated that on the day of

incident he brought one commercial cylinder at around B:00 i B:30 A.M

from the gas agency and brought another one at 11:00/11:30 AM. He

also stated that on that day DWl- brought two domestic cylinders from

his house for obtaining filled cylinders and kept it at varandah but the

people who came on checking, picked up those two cylinders along with

one old gas pipe. During cross he stated that Bishal Sweets is a small

shop and he comes to the shop at around 7:00 I B:00 A.M. During cross

he denied the suggestion that he has falsely stated that he brought one

commercial gas cylinder from the gas agency at around B:00 / B:30 A.M

and that the gas agency do not open before 9:00 A.M. He further stated

that on that day he went to get the commercial gas at around B:00 / B:30

A.M but he did not remember at what time the office of the gas agency

was opened.

In the instant case prosecution case reveals that

while (PW2) the Inspector of Food and Civil Supply and Consumer

Affairs accompanied with other officials IOC of enforcement squad

Contd......



Jn>,'1rl,

"t;,,r'

:::10:::

constituted by D.C, Bongaigaon, inspected M/S Bishal Sweets, found

using domestic LPG cylinder for its commercial purposes. The

prosecution side submitted that by the act the accused/appellant being

proprietor of the aforesaid 'Bishal Sweet' has violated the provision of

Clause 3(1)(c) and 3(4) of Liquefied Petroleum Gas (Regulation of

Supply and Distribution) order, 2000. In this regard, I would like to

reproduce here the clause 3(1)(c) and 3(4) of the Liquefied Petroleum

Gas (Regulation of Supply and Distribution) order which is as follows:-

"3. Restriction on unauthorised possession, supply

and consumption of liquefied petroleum gas. - (I) A person having a

connection for liquefied petroleum gas under the public distribution

system, shall not -

(a)............

(b)............

(c) use liquefied petroleum gas for any purpose

other than for which the consumer is registered with the distributor

of the Government oil company.

Provided that the Central Government may by u

general or special order permit the use of liquefied petroleum gas for

such other purposes as it may, by order, specify.

(2)..................

(3)..................

( ) No distributer of a Government oil company or a

parallel marketeer, as the case may be, shall commit or cause to commit

any of the activities prohibited herein including those specified in

Schedule l-.

In this case PW1 the Asstt. Manager of LPG (Sales),19.
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Bongaigaon who was present at the time of seizure as a member of

enforcement squad deposed that they found using domestic cylinder in

M/S Bishal Sweets which were seized at the time of raid. Though in the

seizure list it is mentioned as partially used domestic cylinders but

admittedly the cylinders were not weighed and hence it cannot be said

whether it was empty or partially used. PWI-, the official of IOC also

admitted that the Non Domestic Consumer card is in the name of Bishal

Sweet (Ext. A) against which two cylinders are alloted. He admitted

Ext.A(1) and A(2) the cash memos regarding purchasing of nvo cylinders

on 06-12-l-3 0ne at B:l-5 AM and another one at 1-1-:58 AM. PW3 the

independent witness testified that seeing supply officers along with other

officials seizing two domestic cylinders from the restaurant when he

asked the officers that when Chandan Ghosh has commercial cylinders,

why the domestic cylinders are seized, he was replied just to be a witness

for seizing the cylinders. During cross PW3 stated that the

accused/appellant used commercial cylinder in his restaurant. The

evidence of the independent seizure witness (PW3) reflects that he did

not stated that the domestic cylinder was found using in the restaurant.

The book of domestic LPG consumer card as well as non domestic LPG

consumer card are not seized by the seizing officer.

Ext.A(l) and A(2) reflect that two commercial20.
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cylinders were supplied on 06-12-l-3, one at 10:l-5 AM and another at

11-:58 AM i.e. before conducting raid, which is admitted by prosecution

witness. Regarding defence plea that domestic cylinder was seized from

outside of the restaurant, the accused examined himself as (DW1) and

one of his employee as (DW2) who categorically stated that commercial

cylinders were being used in the shop and the officers seized t'wo
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domestic cylinders from outside of his shop. Though during cross of DW

s, prosecution suggested that gas agency opened only after 9:00 AM and

hence the evidence of DW s that one commercial cylinder purchased at

B:00/B:30 AM is not believable but it is not acceptable that gas agency

always opened after 9:00 AM. However, though PWl" admitted that one

cylinder had been purchased at B:15 AM as per Ext.A(L) whereas

Ext.A(1) shows that it was delivered at 10:1-5 AM and in such situation

though it is accepted that 1" cylinder was delivered at l-0:l-5 AM, then

also it was before raid. By keeping domestic cylinder in the premises of

a restaurant, in absence of cogent evidence it cannot be held that he used

it. Moreover, DW2 the employee of the restaurant during cross clearly

stated that usually he comes to the agency at 7:30/8:00 AM and on that

day also he came at same time and and at around B:00/B:30 AM he went

to get the commercial gas. Having commercial gas cylinder at the time

of seizure is corroborated by independent witness PW3. Further,

admittedly at the time of raid, there was 6/7 persons present in the

restaurant. But none of them was cited as witness of the seizure list.

21. Further though in the offence report (Ext.2) it is

mentioned that statement of the accused about using the domestic LPG

cylinder in his restaurant for commercial purpose was recorded bu[the

same was not proved. Though the alleged statement of the accused

supposed to be recorded, found to be marked as Ext.3 but record reveals

that PW2 proved the zimmanama as Ext.3. The writer of the said

supposed to be recorded as written Statement of the accused was not

examined by the prosecution to prove the same. Accused/appellant also

denied to have made any statement.
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22. Considering the materials available in record when

the proof of prosecution case rests entirely on the evidence of witness

discussed above, I have no option, but to hold that the prosecution has

miserably failed to bring home the charges against the accused/appellant

beyond all reasonable doubt. Clause 3( ) of Liquefied Petroleum Gas

(Regulation of Supply and Distribution) order 2000 is also not attracted

in the present case in hand against the accused/appellant. Therefore, I am

of the opinion that the Ld. Trial Court has not correctly appreciated the

evidence on record while passing the judgment. In the light of the

evidence discussed above, I am of the view that it is a fit case where the

accused/appellant deserved to be accorded at least the benefit of doubt.

23. Accordingly the conviction and sentence awarded by

the Ld. Trial Court by the impugned judgment and order dated 03-12-16

is hereby set aside. The appellant is acquitted of the charge u/s 7(1) (a)

(ii) on benefit of doubt and set at libeny.

24. Send down the LCR to the learned Court below along with

a copy of this judgment.

25. Given under my hand and seal of the Court on this 22"d day

of June, 2018 at Bongaigaon. ) .t''uB

(1. Borman)
Sessfons Judge,
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Sessions Judge,
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ORDER

22-06-18

Both sides are represented by their LD. Counsel.

The appeal is allowed on contest.

The conviction and sentence awarded by the Ld. Trial

Court by the impugned judgment and order dated 03-12-16 is hereby set

aside. The appellant is acquitted of the charge u/s 7(1) (a) (ii) on benefit

of doubt and set at liberty.

Send down the LCR to the learned Court below along with

a copy of this judgment.

Judgment prepared in separate sheet is kept with the case

record.

As dictated
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