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HEADING OF JUDGMENT ON APPEAL

IN THE COURT OF THE SESSIONS JUDGE. BONGAIGAON

CRIMINAL APPEAL No: 32(3)/2015

(Under Section 374 Cr.P.C)

Smt. Giribala Adhikary
. ......Appellant.

_Vs_

Shriram Transport Finance Co Ltd.
......Respondent.

Present: Smt. I. Barman, AJS
Sessfons Judge,
Bongoigaon.

A,PPEARANCE :-

For the Appellant : Sri D. J. Mukherjee, Advocate.

For the Respondent: S. Saha, Advocate.

Date of Argument : 04-05-18,l2.O7.2OIB

Date of Judgment : 13.07.2018

JUDGMENT
1,. The instant appeal is directed against the judgment and

order dated 17.07.20L5 passed by the learned Additional Chief Judicial

Magistrate, Bongaigaon, in NICR. case No. 64/2013 convicting the

accused/appellant under Section 138 of N.L Act sentenced her to pay a

fine of Rs. 5,41,811/- in default simple imprisonment for 6 (six) months.
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2. The factual background leading to the proceeding before

the learned Additional chief Judicial Magistrate, Bongaigaon and the

present appeal before this Coufi is briefly stated below:-

The respondent No. 2 as complainant has filed the

complaint against the accused/appellant Giribala Adhikary alleging inter

alia that the complainant who is engaged in the business of hire purchase,

loans and loan cum hypothecation for commercial vehicles, was

approached by the accused/appellant Giribala Adhikary for financial

assistance for purchasing Tata Ace bearing registration No. ,{5-16/8-

0274. Accordingly a loan was hypothecation agreement was made

between the parties bearing No. TSLGUWAH0002659 as per which she

was supposed to repay the loan amount with interest in 45 installments

but, the accused was found to be tardy in payment of her dues as agreed

by her in term of the loan agreement. After several approaches and

official correspondence to repay the loan, the accused issued a cheque

bearing No. 0607831 amounting of Rs. s,4r,Blll- in favour of the

complainant dated L4.05.201,3 from her account with the Assam Gramin

vikash Bank, serfunguri Branch, Head office Guwahati. Accordingly,

the complainant deposited the cheque in its Axis Bank Bongaigaon

branch on 16.05.2013 for collection through company's account but the

cheque was returned due to insufficiency of fund and returned the cheque

to Axis Bank Ltd., Bongaigaon Branch on l-G-05-1-3 with endorsement

"Fund insufficient" and accordingly the Axis Bank, Bongaigaon returned

the cheque to the complainant on the same date. Thereafter, the

complainant issued a demand Notice on 31.05.2013, through arlvocate to

the accused asking her to pay the said amount but the accused / appellant

failed to pay the amount. Hence, the complainant filed a case before the

Ld. CJM Bongaigaon againsr rhe accused U/S 138 of N.I. Act.
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3. On receipt of the complaint the same was registered as

NICR case No. 64120L3 and made over the case to the learned

Additional chief Judicial Magistrate, Bongaigaon for disposal. The

learned Trial court after perusing the complaint, documents annexed to

the complaint and deposition on affidavit U/S 200 CrPC took cognizance

of the case U/S 138 N.I. Act against the accused and issued summon

accordingly. on appearance of the accused, pafticulars of accusation u/S

138 N.I. Act was read over and explained to the accused to which she

pleaded not guilty and claimed to be tried.

4. In course of trial, the prosecution side examined as many as

4 (four) witnesses and the accused / appellant also examined three

witnesses in her defence. In statement recorded under Section 313 CrpC,

the accused person denied all the allegations levelled against her.

5. After hearing the argument for the parties, the learned

Additional chief Judicial Magistrate, Bongaigaon delivered the

Judgment vide order dated. 17.07.2017 and convicted the

accused/appellant as stated above.

6. Being highly aggrieved by and dis-satisfied with the above

Judgment and order dated L7.07.2017, passed by learned Additional

chief Judicial Magistrate, Bongaigaon in NICR case No. 6412013 u/s
138 of N.I. Act, the present appellant has preferred this appeal.

7. I have heard the learned counsel appearing for the accused/

appellant as well as for the respondent. I have also gone through the

memo of appeal, the entire trial court case record and the impugned

judgment and order. Contd.........
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Now the point for decision before me is:

B. whether the impugned judgment and order of conviction
recorded by the learned Additional chief Judicial Magistrate,

Bongaigaon in NICR case No. 64/2013 suffers from any illegality or

infirmity ?

DISCUSSION. DECISIoN AND REASONS THEREOF.
9. During hearing of the appeal, the learned counsel for the

appellant submits before me that the rearned court below committed

great error of law while passing the impugned judgment and order of
conviction in as much as the evidence record do not warrant conviction

of the accused/appellant u/s 138 of N.I. Act and as such, the conviction
and sentence of the accused/appellant being bad in law is liable to be set

aside.

10. with the above submissions, the learned counsel for the

accused/appellant, prays for allowing the appeal and set aside the

impugned judgment and order of conviction dated 17.o7.2ors passed by
the learned Additional chief Judicial Magisrrate, Bongaigaon in NICR

case No. 6412013 convicting the accused/ appellant as stated above.

11. Forcefully resisting the submission made by the learned

counsel for the appellant, the learned counsel for the respondent submits

that the learned court below after fulr application of judicial mind and

after carefully considering the evidence and materials find that the

prosecution has proved the charge u/s 138 of N.I. Act against the

accused/appellant beyond all reasonable doubt and therefore, the learned

Contd.........



::5:::

trial court has rightly passed the impugned judgment and order of

conviction in conformity with law and the same need not be interfered

with by this Appellate Courr.

L2. Further submission of the learned counsel for the

respondent is that the standard of proof and rebuttal by the accused must

be by cogent evidence and in the present case, the prosecution by cogent

and reliable evidence having been able to prove the fact that it is the

accusediappellant who issued an account payee cheque bearing No.

0607831 dated 14.05.2013 for Rs. 5,41.,BLU- drawn on Assam Gramin

vikash Bank, serfunguri Branch in favour of the complainant which was

subsequently dishonoured due to insufficient fund and hence, no error or

illegality has been committed by the learned Trial court below while

passing the impugned judgment and order of conviction against the

accused/appellant. The learned counsel for the respondent further argued

that the facts regarding issuing of the alleged cheque in favour of the

complainant by the accused having been sufficiently proved, the trial

court is under statutory obligation to draw the presumption that the

cheque was issued in discharge of debt or liability and the burden of

proving that the cheque was not issued in discharge of debt or liability is

on the accused and mere denial is not sufficient to shift the burden on the

complainant. Therefore, prays for dismissing this criminal Appeal and

affirm the impugned judgment and order of conviction recorded by the

learned Court below.

13. I have given my anxious and thoughtful consideration as

regards to the rival contentions raised by the learned counsel for both

sides. I have also perused the impugned judgment and order passed by

Contd.........

)$lxj - '^,?-

/ {? ..d
tt$;.r"*



,.)

I

/r'l
,v

\

o.oSprLr.**o

:::6:::

the learned Additional chief Judicial Magistrate, Bongaigaon in NICR

case No. 6412013 and the materials available in the record.

14. In the instant case the ailegation against the accused

appellant is that she sought financial assistance from the complainant for
purchase of one TAIA ACE vehicle, bearing registration no. ,{5-16/8-
0274 Accordingly, a loan-cum-hypothetical agreement was made

between the parties, bearing no. TSLGUWAH0002659. After obtaining

the loan, the accused person was found to be tardy in making payment of
dues to the complainant, which was supposed to be done along with

interest in 45 installments. After several approaches, the accused person

issued the cheque amounting to Rs.5,41,811.00/- only, in favour of the

complainant company, vide cheque no. 0607g31_ dated 14-05-2013 of
Assam Gramin vikash Bank, serfunguri branch, Head office Guwahati.

The cheque was dishonoured due to insufficient fund and the Axis bank

Bongaigaon returned the cheque to the comprainant on 16-0s-13 itself
with the endorsement - funds insufficient. The company issued demand

notice to the accused person and thereafter the complaint was filed.

15. The accused person denied the issuance of cheque by her

and also the fact that she had taken loan from the company.

16. Most interestingly, in this case, the complainant has not

stated an5rwhere in the complain petition regarding the amount of

liability that accused person had towards the company. The complainant

remained silent about the amount of money loaned to the accused person;

repayment, if any, made by the accused person; anc the outstanding

liability as on the date of issuance of cheque. The complainant simply

Contd.........
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stated that financial assistance was given to the accused person, who

became tardy in payment and suddenly one day, the accused person

issued a cheque of Rs.5,41,81r..00/- dated 14-05-2013. The date on

which the cheque was issued is also not stated by the complainant. This

much of averment is totally insufficient to make a court come to a

conclusion about the amount of loan sanctioned by the complainant

company, if any and the outstanding dues of the accused person.

17. what is, therefore, distinctly clear from the comprain

petition is that the complainant company has only sought to use the

statutory presumption u/s 139 NI Act.

18. statutory presumption cannot be invoked unless the

complainant shows the existence of such facts that can lead to the

presumption. Here in this case, the complainant has not shown what

debt/liability the accused person had towards it and going to the

provisions of section 139, NI Act, submitted that if the cheque bears the

signature of the accused person and the loan-cum-hypothecation

agreement is shown, then it should be presumed that the accused person

did have a legally enforceable debt of Rs.5,41,811.00/- as on 14-05-20j.3,

the date on the cheque.

19. But section 139 of NI Act, does not oust the duty cast on

the complainant to show that all the ingredients of section l_38, NI Act,
are met with. In the present case, from Ex2. i.e. the loan cum

hypothecation agreement, it is found that the address of the borower is
mentioned as Giribala Adhikary vill - santinagar, ward No. 2, Dist _

Kokrajhar, Assam 783370. But in complain petition, the address is

Contd.........
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mentioned as wo Jawaharlal Adhikary vill Debargaon, p.s.

serfanguri, Dist - Kokrajhar, Assam 78ZZ46. In Ext.3, the cheque in

question, the branch of Assam Gramin Bikash Bank is mentioned as

Serfanguri. The accused claimed that she is an illiterate lady and even

did not know to put signature. complainant did not examine the

guarantor to prove the identity of the accused. PW2 the Branch Manager

Assam Gramin Bank stated that no cheque book was issued for the

person who put thumb impression. Pw3 the Asstt. Manager of Assam

Gramin Bikash Bank admitted Ext.A the certificate issued by Branch

Manager Manoranjan Basumatary of Assam Gramin Bikash Bank as per

which Giribala Adhikary of village Debargaon is the account holder

being sB A/c No. 713810010481 who cannot put signature and that her

account had been dormant since long due to non availability of balance.

20. To prove the defence plea that accused Giribala Adhikary

neither took loan nor issued the cheque in question, besides herself

examined one sri Manik ch Ray, the local Gaon Burah of the village of

the accused as DW2 who stated that he knew Giribala Adhikary Wo
Jawaharlal Adhikary since 20/30 years as a resident of village Debargaon

under his local jurisdiction who is an illiterate landless woman and she

did not purchase any motor vehicle. She and her husband sell puffed rice

(Muri) in local markets. He proved his identity card as Ext.B. Those

evidence of PWs and DWs casts a doubt as to whether accused/appellant

is the drawer of the cheque i.e. Ext.3. Dw3 sri Manoranjan

Basumatary Manager, Assam Gramin Bikash Bank, serfanguri Branch

also corroborated the defence evidence by stating that the

accused/appellant Giribala Adhikary opened her account in the bank

being no. 1.0421. and after core banking it was numbered as

Contd.........
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7138010010481. As per evidence of DW3, the accused opened the

account, depositing Rs.20001 in the year 2008 but due to non

transaction, the account became inoperative since April 2009. He

admitted that at the time of opening the account, the accused put her

thumb impression on introduced by one Gokul Ch Ray one of the

account holder of the bank and though for illiterate person no cheque

book issued but in case of Giribala Adhikary the rule was flouted and the

cheque book was issued in the name of Giribala Adhikary. DW3 stated

that as per Ext.D the statement of account of Giribala Adhikary cheque

book issued in the name of Giribala Adhikary contains the cheque leafs

60764t to 608000. Though he stated that he did not know if Giribala

later on learnt to put signature and if the cheque book was issued in her

name but no document is produced in that respect. When PW2 the

manager of Assam Gramin Bikash Bank, Bongaigaon Branch stated that

in case of illiterate person no cheque book is issued but DW3 the

Manager of another branch is Serfanguri Branch of same bank gave

another version that in opening account, Giribala Adhikary put her thumb

impression but cheque book was issued in her name. DW3 remained

silent in what circumstances the cheque book was issued in her name.

He is also silent as to whether the cheque book was issued on the same

day of opening the account or later on, if it is accepted that she later on

Iearnt to sign. As per evidence of DW3, Giribala Adhikary opened the

account on 3l--01-08 and on the same day the cheque book was issued

but Ext.D reflects that the cheque book containing leaf 607641 to 608000

was issued on 21-01-08 i.e. prior to opening the account which clearly

casts a doubt.

DW3 further stated that as per record on the day of opening

Contd.........
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account, cheque book was issued to Giribala Adhikary containing L0

Ieaves bearing 607801 to 607810 but the number of cheque in question is

0607831 which apparently not issued to Giribala Adhikary. Ext.11 is the

application before the manager, Assam Gramin Vikash Bank issued by

the complainant company for signature verification of Giribala Ahikary.

PW3, the Asstt. Manager of the bank stated that after verifying the

signature, the then Branch Manager Ratneswar Boro, issued the

certificate (Ext.A) that Giribala Adhikary of village Debargaon the

account holder of SB A/C No. 713801001-0481 is an illiterate woman

who cannot put her signature and that her account has been dormant due

to non availability of transaction since long. Both PW3 and DW3 are

from same branch i.e. Serfanguri Branch of Assam Gramin Vikash Bank.

But with the above discrepancies in their evidence on material particulars

as discussed above, they cannot be believed in toto. DW3 also denied

the seal of the AGV bank contained in Ext.9 the authorisation letter by

which PW3 was authorised to depose in the case. So there might be

something wrong. Further though PW3 in his evidence stated that

Giribala Adhikary knows to put her signature but during cross he stated

that Giribala is an illiterate lady and she opened her account by putting

thumb impression. He also stated that he did not find any document

regarding account of Giribala Adhikary in his bank. The application

form for opening account (Ext C), proved by DW3 also shows that

Giribala Adhikary of village Debargaon put her signature on it and Ext.

D the account of Giribala of village Debargaon shows that since 03-10-

0B there is no transaction. On careful perusal of the record of NICR No.

64113, not a single paper is found containing signature of accused

appellant. Right from beginning till judgment, she put her thumb

impression. In the above when the address of the accused/appellant as

'l .Y
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mentioned in the complaint and the address of the alleged loanee Giribala

Adhikary contained in Ext.2 are clearly different, it casts a serious doubt

as to whether the accused and the person who issued the cheque is one

and same person.

22. Mr. Mukherjee the Ld. counsel for the appellant

vehemently argued that the ingredients of section 138 of NI Act are not

fulfilled by the complainant, which is evident from the fact that the

complainant company maintained silence in its complain petition

regarding the amount of loan advanced to the accused person, and the

date on which it was advanced. The complain petition is also silent about

the place where the accused person allegedly issued the cheque to the

complainant, i.e. whether it was in the office or in his house etc. The

complainant company has indeed sought to implicate the accused person

only by using the statutory presumption u/s 139, NI Act, without

bothering to fulfill the ingredients of section l-38, NI Act, The

complainant is duty bound to prove existence of facts which leads to the

presumption. The Hon'ble Supreme Court of India, in the case of

Kaliram Vs State of Himachal Pradesh, decided on 24 September,

1973, has clearly laid down that there are certain cases in which statutory

presumption arise regarding the guilt of the accused but the burden even

in those cases is upon the prosecution to prove the existence of facts

which have to be present before the presumption can be drawn. Excerpt

of the judgment in Kaliram case (Supra) is as follows:-

"One of the cardinal principles which has alwoys to be

kept in view in our system of administrotion of iustice for criminal case

is thot o person arraigned os an accused is presumed to be innocent

unless that presumption is rebutted by the prosecution by production of

Contd.........
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evidence as moy show him to be guilty of the offence with which he is

charged. The burden of proving the guilt of the accused is upon the

prosecution and unless it relieves itself of thot burden, the Court connot

record finding of the guiit of the accused. There are certain coses in

which statutory presumptions arise regarding the guilt of the accused but

the burden even in those coses is upon the prosecution to prove the

existence of facts which have to be present before the presumption can be

drawn. Once those facts are shown by the prosecution to exist the Court

can raise the stltutory presumption and it would, in such on event, be for

the accused to rebut the presumption. The onus even in such case upon

the accused is not as heavy as is normally upon the prosecution to prove

the guilt of the occused. If some moterial is brought on the record

consisfent with the innocence of the qccused which moy reasonably be

true, even though if is nof positively proved to be true, the accused would

be entitled to ocquittol"

23. Further in the case, as per Ext.2 the loan-cum-

hypothecation agreement, total amount payable is 2,95,200 out of which

admittedly Rs.94352 was paid, which shows that an amount of

Rs.200B4B/- remained outstanding. Even it is accepted that the accused

took loan, though not proved as discussed above, but the complainant

remained silent how the cheque amount of Rs.5,41,BLII- was due to be

paid by the accused person. This discrepancy not being explained by the

complainant, it is difficult to come to the conclusion that the accused had

liabitity of Rs.54LB11 on 1,4-05-2013, if any.

24. In the facts and circumstances of the case, I came to the

prove the allegation

company also

Contd.........
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failed to prove that the present accused/appellant issued the cheque in

question.

25. In view of the above evidence and materials brought on

record, the conviction and sentence of the accused/appellant is not

sustainable.

ORDER

26. For the foregoing reasons, the appeal is allowed on contest.

The conviction and sentence as recorded by the learned trial court is set

aside. The appellant accused is acquitted and set at liberty. The

appellant being on bail, his bail bond shall remain in force till next six

months.

27. Send down the LCR to the learned Court below along with

a copy of this judgment.

28. Given under my hand and seal of the Court on this 13d day

of July, 2018 at Bongaigaon.
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(1. Barman)
Sessions Judge,
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Dictated and Corrected by me,

,i . \''6r't)
(1. Barman)

Sessions Judoe.
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