
(Under Section 874 Cr.p.C)

1. Sahijuddin Sk ,.Appeltant.
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3. Kulsuma Khatun
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1.

IUDGMENT

The instant appeal is directed against the judgment
and order dated rs.og.2or7 passed by the rearned chief Judicial
Magistrate, Bongaigaon, in G.R. case No. 861/2016 convicting the
accused/appellant urs 447/223 l.p.c. and senrencing him to undergo
simple imprisonmenr for 1 (one) month with fine of Rs.500/- in defaurt to
undergo imprisonment for another one montrr for offence punishable,/s
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447 IPC and also sentencing to undergo 3(three) months simple

imprisonment with fine of Rs.1000r in default simple imprisonment for
3(Three) months for offence u/s 323 IpC.

2. The prosecution case as has been unfurled is that the

informant Mofidul Islam, (p.w.1) filing an F.I.R on 01-09-2016 before

the officer in charge, Bongaigaon p.S against the accused/appellant

Sahijuddin Sk alleged that on 30-08-16 at g A.M. while he was absent in
his house, Jaynab Bhanu the wife of the accused sahijuddin sk coming

to his house was talking with his wife. At that time accused person

entered into his compound and had assaurted his (accused's) wife. on
being prevented by his (p.w.l) wife and mother, the accused person

caught hair of his (p.w.1) wife, had assaulted her and mother and also

had torn their cloths. when his sister-in-law Asminara, younger daughter

Mofida Begum and neighbor Kulsuma Bibi went to prevent the accused

person, he by assaulting them ran away therefrom.

3. On receipt of the ejahar, Bongaigaon p.S. Case No.

537116 UIS 4481325/354(8) IPC was registered and laid investigation of
the case. After completion of the investigation, the Investigating officer
submitted charge-sheet against the present accused/appellant Sahijuddin

Sk under Section 323/448/354(8) IpC.

4. On appearance of the accused person, after

furnishing copies as required u/s 207 crpc, particulars of offence u/s

4481323 of the IPC was exprained to the accused whereupon the
AppellanuAccused pleaded not guilty and claimed to be tried.
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In course of trial, the prosecution to bring home the
charge, examined as many as B (eight) witnesses. In statement recorded
under section 313 crpc, the accused person denied his involvement in
the occurrence and examined none for his defence.

6. On evaluation of the evidence of the witnes;ses
examined by the prosecution as well as other materials on record iend
after hearing the learned counsel of both the parties, the learned chief
Judicial Magistrate, Bongaigaon delivered the Judgment vide order rltd.
15.09.2017 and convicted the accused/appellant sahijuddin sk IJls
323/447IPC and sentenced him as stated above.

7. I have heard the learned counsel appearing for the
accused/ appellant as well as for the respondents. I have also gone
through the memo of appeal, the entire trial court case record and rrhe

impugned judgment and order.

B. Whether the impugned judgment and order of
conviction recorded by the rearned chief Judicial Magistrate,
Bongaigaon in GR case No. g61i2016 suffers from any illegality or
infirmity?

:

9' During hearing of the appeal, the learned counsrel
Pankaj Baidya for the appellant has pointed out certain aspects, the
evidence of the victim whereby it has been submitted that the learned

5.
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court below has held the ar:cused guilty in an erroneous manner without
proper appreciation of the evidence of the victim as well as other
attending facts and circurrLstances. Mr. Baidya also submitted that the
learned court below has failed to appreciate the medical evidence and as
such, the conviction and sentence of the accused/appellant being bad in
law is liable to be set aside.
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With the above submissions, the learned counsel for
the accused/appelant, prays for alowing the appeal and set aside the
impugned judgment and order of convicrion dated 1s.0g.17 passed by the
Learned chief Judicial Magistrate in G.R No. 861/16 u/s 44Bt323 rpc,
Bongaigaon.

11. Forcefully resisting the submission made by the
learned counsel for the aprpelrant, the learned public prosecutor Mr.
Barman for the respondent submits that the learned court below after full
application of judicial mind and after carefully considering the evidence
and materials find that th. prosecution has proved the charge u/s
4471323IPC againsr rhe acr:used/appeilant beyond ail reasonabre doubt
and therefore, the learned tniar court has rightly passed the impugned
judgment and order of conviction in conformity with law and the same
need not be interfered with by this Appellate Court.

10.

12. I have given my anxious and thoughtful
consideration as regards to the rivar contention raised by the learned
counsel for both sides. I have also perused the impugned judgment and
order passed by the learned crhief Judiciar Magistrate, Bongaigaon in GR
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No.861/16.

13. Before directing a discussion into the points so
raised by the accused/appelant, for proper evaruation of the submissions
of the learned counser for the parties and appreciation of evidences on
record on the basis of which the learned trial court convicted and
sentenced the accused/apperant, it wourd be proper to reproduce the
salient portion of the statements of the prosecution witnesses herein
under.

'1.4. Mofidul Islam the informant deposing as p.W.1
stated that on 30-08-16 at g:00 AM receiving the information about the
occurrence, he returned home and from his wife Anisha Bibi heard that
the wife of the accused person came to their house and then by
following, accused also came there and started to assault his (accused,s)
wife. Then on being asked the accused not to assault, the wife of the
accused person ran away but then the accused person had assaulted his
(P.w.1) wife Anisha Bibi, daughter Mofida Begum, Mother_in_iaw
Kulsuma Bibi and sister-in-raw Ashminara with hand and sandal (shoe)
and left the place. In the incident, all of them sustained injuries.
Kulsuma Bibi sustained injury near eye and his daughter susrained injury
on back and his wife also sustained injury. He brought the injured to
hospital. He stated that as he was hopefur that the matter would be
settled in village, hence deray caused in lodging the case. During cross
examination he deposed that on the day of occurrence, he went out for
his work as driver and he lodged the case after 3/4 days of the occurrence
against the accused person who is his neighbour.
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Anisha Bibi the wife of p.W.1 deposed that on the
day of incident, at about 9:00 AM, the wife of the accused came to their
house and comprained that her husband had assaulted her. At that time,
accused coming to their house, started to assault his wife. on being
prevented the accused, his wife ran away but then the accused had
assaulted her, Mofida Begum, Kulsuma Bibi and Ashminara with hand
and sandal. As a result, she sustained injury on face and back and
Kulsuma sustained injury near eye. During cross examination she stated
that the accused is her neighbor and they arso sometime used to visit the
house of the accused person. She stated that her husband came to know
about the occurrence at 12:00 pM and lodged the case after three days.
she further stated that Monser Ali and Ajad Ali came there at the time of
occurrence.

15.

16.

77.

PW3 Mofida Begum the daughter of p.W.1 as well
as one of the injured in her evidence deposed that the accused coming to
their house had assaulted her with sandal at her back. As a result, she
sustained pain. The accused arso assaurted her mother, aunty and
grandmother with sandal- In cross examination she stated that the
occurrence took place in their courtyard.

,,J.

PW4 Kulsuma Begum in her evidence stated that on
the day of incident ar about 10:00 AM while she was watching TV in the
house of her son-in-ladthe informant, the wife of the accused person
came there and complained that her husband had assaulted her. At that
time accused also came there and started to assaurt his wife to which his
wife ran away. In the incident on being prevented the accused, he had
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assaulted herself, her daughter (p.w.2) and grand daughter (p.w.3) and

left the place. During cross examination, she deposed that the house of
her son-in-law is near to her house and earlier they used to visit the house

of the accused. she stated that the accused person came to their house to
call his wife but she had no knowledge regarding any dispute between
the accused and his wife.

Asminara Khatun, the brother's wife of p.W.1 stated
that on that day at 9:00/9:30 AM accused picked up quarrel with his wife.
Thereafter wife of the accused coming to their house complained that her
husband had assaulted her. In the mean time, accused sahijuddin also

came to their house and assaulted his own wife. Then on being
prevented, accused Sahijuddin also assaulted them with sandal as a resuit
she sustained pain. During cross examination she deposed that her house
and the house of the informant is in the same compound. She had not
seen assault to Anisha Bibi and Kulsuma Begum and only after hearing

halla, she came there.

18.

19.i*
ili'lt t

vv

PW6 Dr. Namrata Sarma, the Medical Officer
deposed that on 30-08-16 whire she was serving as Medical and Hearth

officer 1 at Bidyapur cHC, at 1:00 pM, she examined one Kulsuma
Khatun on police requisition in connection with Bongaigaon p.S. case no.
537/16 and found abrasion over her right eye. The injury was simple in
nature and caused by blunt weapon and age of the injury was within 24
hours. on the same day, she also examined one Asmina Khatun but
found no injury on her person. she further stated that on that day, she

examined another Mofida Begum and found abrasion over her back. The
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injury was simple in nature, caused by blunt object and age of the injury
is within 24 hours. she also examined Anisha Bibi on the same day but
no injury was found on her person. she proved the repotrs as Ext.2 and
3' During cross examination she deposed that at the time of occurrence
no case reference was given to her but at the time of issuing certificate,
she mentioned the case number.

20. Abeda Bibi, the mother of p.W.1 deposing as p.W.7

stated that on the day at 9:00 AM while she was in her house, the wife of
accused Jaynab Bhanu came to their house and tord that her husband hacr

assaulted her. At that time accused also came there and attempted to
assault his own wife but on being prevented, the accused person at first
had assaulted her daughter-in-law (Anisha Bibi) with sandal. while she
(P.w.7) prevented the accused person, he pushed her and made her fell
upon a bicycle. Thereafter accused had assaulted her grand_daughter

Mofida Begum (p.w.3) on her back and Kulsuma Begum (p.w.4) on her
eye. Accused also had assaulted her daughter-in-raw Ashminara Khatun
on her abdomen who was pregnant at that time. During cross
examination she deposed that Kursuma Khatun, Ashminara Khatun,
Mofida Begum, Anisha Bibi and she herself are residing in the same
house. she stated that Jaynab Bhanu, the wife of the accused was tarking
with her regarding some quarrel with the accused and when the accused
attempted to pull his wife, she prevented him.

21. P.W.B Sri Prahlad Das is the investigating officer. He
deposed that on 01-09-16 while he was working as I/c Bidyapur o.p, on
receipt of an FIR from Mofidul Islam (p.w.1), he made the GDE and sent
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the FIR to Bongaigaon p.s. for registering a case. Accordingly the o/c,
Bongaigaon p.S., registered the case being Bongaigaon p.s no. s37l16
and entrusted him to investigate the same. During investigation, he
visited the place of occurrence, prepared the sketch map of the place of
occurrence, recorded the statement of the witnesses, colrected medical
reports of the injured persons and on compretion of investigation, he
submitted charge-sheet against the accused person vide Ext.S. In cross
examination he deposed that as per FIR, the time of occurrence is g:00
PM.

22' considering the entire evidence on record, it appears
that the prosecution case is based on the injured persons namery pw2
Anisha Bibi, pW3 Mofida Begum, pW4 Kulsuma Begum, pWS
Asminara Khatun and p.w7 Abeda Bibi. pw1 Mofidul Islam is the
informant' All are of the same family. p.w.6 Dr. Namrata sarma is the
Medical officer and p.w8 sri prahrad Das is the investigating officer.All the victims categorically stated rhat on the day at about g:00 AM
Jaynab Khatun, the wife of the accused shahijuddin sheikh coming tothe house of the informant complained that her husband had assaurted her
and at that moment, the accused coming there had assaulted his wife to
which she ran away therefrom and in the incident the accused had
assaulted pw.2, p.w.3, p.w.4 and p.w.S with hand and sandal as a resurt
of which they susrained injury. p.w.3 Mofida Begum daughter of the
informant stated that she was assaulted by the accused on back which is
supported by medicar evidence Ext.3. so far the evidence of p.w.2
Kulsuma Begum, p.w.4 sustained injury on her eye. pw4 Kursuma
Begum also stated that she sustained injury. Medicar evidence also
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shows that PW4 Kulsuma Begum sustained abrasion over right eye

(Ext'2). Though PW2 Anisha Bibi stated that as a result of assault she

sustained injury but medical evidence on record do not suggest of
sustaining injury by her. pw5 Asminara Khatun only stated that due to
assault she felt pain only and as per medical evidence also she sustained

no injury. The injuries sustained by pw3 Mofida Begum and pw4
Kulsuma Begum are simple in nature caused by blunt object and the age

of the injury was within 24 hours. The alleged incident occurred at 9:00
AM and the injured were examined by doctor on the same day at 10:00
PM. so the oral evidence is supported by medical evidence. Though the
I.o (P.w.B) during cross examinarion stared as per the FIR, the
occurrence took place at g:00 pM but on careful perusal of the 'Ejahar,, it
reveals that the time of alleged occurrence is mentioned as g:00 AM.
Though in the FIR form time of occurrence is mentioned as 9:00 pM but
it was filled up by police not by the informant. From above, it is found
that there is supported corroboration in the evidence of the victims on
material points inspiring confidence to believe that the accused following
his wife entered into the premises of the informant and on being
prevented from assaulting his (accused's) wife, the accused had assaurted

the informant's wife (p.w2), daughter (p.w.3), mother-in-law (p.w.4)
and sister-in-law (p.w.s) with hand and sandal. It has been sufficiently
established that the act of the accused regarding assault caused injury to
Pw.3 and P.w.4. There was no enmity between the parties for farsely
implicate the accused. The incident occurred at broad day tight and the
accused had assaulted the female victims for no fault of them. I find
nothing to disbelieve the p.w.s. The prosecution could successfully
prove beyond all reasonable doubt that accused is guilty of the offence
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punishable u/s 4471323 IpC.

23. Considering all above, I am of the considered view
that the Ld. Trial court accepted the evidence of the victim as truthful
without any embelrishment and rightly held that prosecution has been
able to prove the case beyond ail reasonabre doubt and convicted the
accused for the offence punishable uls 447/323 Ipc. I find no infirmity
in the findings so arrived by the Ld. Court below.

24. The Ld. Counsel

is nothing on record to indicate

antecedents or criminal history.

for the appellant submits

that the appellant had

that there

any bad

s

Having regard to the facts and circumstances of the
case after considering all the matters in its entirety and the above factors
which the Ld. counsel for the appellant has pointed out, this Court find
that it will be sufficient to mitigate justice, if he is sentenced only to pay
the fine amount sentenced by The Learned court below under section
447/323IPC instead of sentencing him to undergo imprisonment.

25.

26.

t'l ry,
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In result the criminal appeal is partly allowed on
contest. The impugned judgment and order dated 15-09-17 passed by
thu L...ned chief Judicial Magistrate, Bongaigaon in GR case no.
861/16 is modified to the extent that the accused/appellant is sentenced to
pay fine of Rs.500/- in default simpre imprisonment for one month for
the offence punishable u/s 447 rpc and to pay another fine of Rs.1000/_
in default simple imprisonment for 3 (three) months for the offence

Contd.......p/12



punishable u/s 323 IPC.

27. Send the LCR to the Learned Court below along

with the copy of this judgment.

28- Accused/appellant is directed to appear before the

Ld. Trial court on or before 20-04-18 ro pay the fine amount.

29. Judgment is delivered, given under my hand and seal

of this Court on this 21-'t day of March, 2018 at Bongaigaon.
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Dictoted and Corrected by me, (1. Bormon) :

Sessions Judge; ^
Bongoigaon.
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(1. Barman)
Sessions JuQge**
Bongaig'abh. 
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