
HEADING OF JUDGMENT ON APPEAL
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   (Under Section 374(3) Cr.P.C)
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          Sessions Judge,
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    Appearance :-  

For the Appellant : Mr. S.N Brahma Choudhury, 
   Advocate.

For the Respondents: Mrs. J. Barua, P.P.

Date of Argument :  20.04.2016

Date of Judgment :  03.05.2016

J U D G M E N T

1. The  instant  appeal  is  directed  against  the  judgment  and 

order dated 30.07.2015 passed by the learned Additional Chief Judicial 

Magistrate,  Bongaigaon,  in  G.R.  Case  No.  40/2014  convicting  the 

accused/appellant under Section 323 IPC and sentencing him to undergo 

S.I. For 15 (fifteen) days and to pay a fine of Rs. 500/- in default S.I. for 

ten days U/S 323 IPC.

2. The informant Mohan Nath by way of the FIR lodged on 

19.01.2014 before the Officer-In-Charge, Bongaigaon P.S. alleged that on 
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18.01.2014 at about 6.00 PM, while he was proceeding towards home the 

accused Sushil Barman out of a previous grudge suddenly attacked him 

with a piece of wood on his head and when his younger daughter who 

was accompanying him raised hue and cry, his neighbours rushed to the 

spot and rescued him. It is also alleged that when the informant's wife 

came to the spot, the accused hold her hand and thereby outraged her 

modesty. 

3. On receipt of the FIR, the O/C, Bongaigaon Police Station 

registered  the  case  being  Bongaigaon  P.S.  Case  No.  26/2014  under 

Section 341/325/354 IPC and launched investigation of the case. After 

completion  of  the  investigation,  police  laid  charge-sheet  against  the 

present accused/appellant Sushil Barman under Section 341/323 IPC.  

4. On appearance of the accused person, necessary copies as 

required U/S 207 of CrPC were furnished to the accused and on perusal 

of police report furnished U/S 173 CrPC and hearing the learned counsel 

for  both  sides,  the  learned  Additional  Chief  Judicial  Magistrate, 

Bongaigaon framed charge against the accused U/S 341/323 IPC and the 

same on being read over and explained to the accused, he pleaded not 

guilty and claimed to be tried.

5. In course of trial, the prosecution side examined as many as 

many as 5 (five) witnesses and also exhibited some documents in support 

of prosecution allegation while defense did not adduce evidence of its 

own. In statement under Section 313 CrPC, the accused person denied all 

the allegations levelled against him.  
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6. After hearing the argument for the parties, the learned Addl. 

CJM, Bongaigaon delivered the Judgment vide order dtd. 30.07.2015 and 

convicted the accused/appellant as stated above.

7. Being highly aggrieved by and dissatisfied with the above 

Judgment and Order dated 30.07.2015, passed by learned Addl.  CJM, 

Bongaigaon in G.R. Case No.  40/14 U/S 323 of the IPC, the present 

appellant  has  preferred this  appeal  on the following grounds amongst 

others that the learned trial Court erred in law while trying the case; that 

the learned trial Court has overlooked the inherent improbabilities of the 

prosecution  case  as  revealed  in  the  evidence  of  the  prosecution 

witnesses;  that  the learned trial  Court  failed to weigh the evidence of 

examination-in-chief and cross-examination of the prosecution witnesses 

to arrive at a correct findings; that the learned trial Court relied on the 

uncorroborated statements  of  the  prosecution witnesses  to  convict  the 

accused; that the learned trial Court refused to examine the independent, 

uninterested witnesses as prosecution witnesses and that the impugned 

judgment and order of conviction so recorded by the learned trial court 

being bad in law is liable to set aside. 

8. I  have  heard  the  learned  counsel  appearing  for  the 

accused/appellant as well as for the respondent. I have also gone through 

the memo of appeal, the entire trial Court case record and the impugned 

judgment and order.

Now the point for decision before me is:

9. Whether the impugned judgment and order of conviction 
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recorded by the learned Chief Judicial Magistrate, Bongaigaon in G.R. 

Case No. 40/14 suffers from any illegality or infirmity ?

DISCUSSION, DECISION AND REASONS THEREOF:

10. During  hearing  the  appeal,  the  learned counsel  Mr.  S.N. 

Brahma Choudhury for the appellant submits before me that the learned 

Court below committed great error of law while passing the impugned 

judgment and order of conviction in as much as the evidence record do 

not warrant conviction of the accused/appellant U/S 323 IPC and as such, 

the conviction and sentence of the accused/ appellant being bad in law is 

liable to be set aside. 

11. Forcefully  resisting  the  submission  made  by  the  learned 

counsel for the appellant, the learned P.P. for the State submits that the 

learned Court below after full application of his judicial mind and after 

carefully considering the evidence and materials before him find that the 

prosecution  has  proved the  charge  U/S 323 IPC against  the  accused/ 

appellant  beyond  all  reasonable  doubt  and  therefore,  he  has  rightly 

passed the impugned judgment  and order  of conviction in  conformity 

with law and the  same need not  be  interfered with by this  Appellate 

Court. Further submission of the learned counsel for the respondent is 

that the standard of proof and rebuttal by the accused must be by cogent 

evidence and in the present case, the prosecution by cogent and reliable 

evidence  having  been  able  to  prove  the  fact  that  it  is  the  accused/ 

appellant who has assaulted the informant with a stick and hence,  no 

error or illegality has been committed by the learned Trial Court below 

while passing the impugned judgment and order of conviction against the 
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accused/appellant. Hence, prays for dismissing this Criminal Appeal and 

affirm the impugned judgment and order of conviction recorded by the 

learned Court below.

12. I have given my anxious and thoughtful  consideration as 

regards to the rival contentions raised by the learned counsel for both 

sides. I have also perused the impugned judgment and order passed by 

the  learned  Chief  Judicial  Magistrate,  Bongaigaon  in  G.R.  Case  No. 

40/14 and the materials available in the record. 

13. Before directing a discussion into the points so raised by 

the accused/appellant, it would be in the interest of justice to peruse the 

evidence adduced by the prosecution witnesses.  

14. The  most  vital  witness  PW 1  Mohan  Nath  who  is  the 

informant as well as victim, stated that on the day of incident at about 5 

PM while he along with his daughter was coming towards home from the 

house of his uncle, the accused suddenly has assaulted him with a piece 

of wood as a result of which he fell down. Thereafter the accused gave 

blows on his back. After the incident, he was taken to the hospital and on 

the  next  day  he lodged the  ejahar  Ext.1.  During cross,  he  stated that 

about five years ago he assaulted one Tilak Barman regrading which a 

'bichar' was held in the village and in the 'bichar' he was directed to pay 

fine of Rs. 2000/- but till date he did not pay the fine. He admitted that 

before  the  police  he  stated  that  on  the  day  of  incident  he  consumed 

country liquor. 
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15. Now coming to the statement of PW 2 Nilima Nath, find 

that she deposed that on the day of incident at around 5.30 PM hearing 

cries  of  daughter  of  the  informant  when  she  came  out,  she  saw  the 

accused inflicting blows on Mohan by making him lay upon ground. 

                              

16. PW 3 Durga Nath deposed that about 10 months back at 

around 7 pm when he returned home he came to know from his wife that 

accused Sushil Barman had assaulted the informant. 

17. PW 4 Manindra Nath in his evidence stated that on the day 

of incident at about 4/5 pm while he was on his way to bring his cows he 

saw the accused assaulting the informant with a stick and when the stick 

broke down, the accused by pressing the neck of the informant dashed 

against ground. He further stated that at that time the informant's wife 

came out and then the accused left the place. During cross, he stated that 

he did not state the entire incident before the police as the police merely 

enquired him as to whether he had seen the incident to which he replied 

in the affirmative.  

18. PW 5 Sri Jagat Sutradhar, the Investigating Officer in his 

evidence stated that on 20.01.2014 on being entrusted to investigate the 

case, he visited the place of occurrence, drew a sketch map of the place 

of occurrence (Ext.2), recorded the statements of the witnesses, arrested 

the accused, got the informant/victim medically examined, collected the 

injury  report  of  the  victim  (Ext.3)  and  at  the  close  of  investigation, 

submitted charge sheet against the accused under Section 341/323 IPC 

(Ext.4). During cross he stated that the victim went to the hospital on his 
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own.

19.  From the evidence of the prosecution witnesses, it is seen 

that the probative value of their evidence could not be shaken in their 

cross examination. There is no major contradiction in their versions and 

they all corroborated the prosecution version in material particulars. Thus 

the  evidence  of  PW1  with  the  evidence  of  PW2  and  PW4  the  eye 

witnesses  goes a long way to show that the accused had assaulted the 

informant with a stick causing injury on his head and back. The injury 

report  Ext.3 fully corroborated the version of the injured.  The injured 

was examined on the same day i.e. on 18.01.2014 at around 8.10 PM. 

During cross  of  the  injured defence took the  plea  that  on the  day of 

incident PW 1 entering into his courtyard in drunken condition scolded 

him and then the accused ousting him from his compound chased him 

and then he fell down and sustained injuries. So, the injury sustained by 

PW 1  is  admitted  by  the  accused.  The  evidence  of  the  I.O.  that  the 

injured himself went to hospital of his own is corroborated by injured 

(PW  1)  himself  who  stated  that  the  villagers  took  him  to  hospital. 

Moreover, in statement u/s 313 CrPC the defence took the plea that as 

usual on the day of incident also PW 1 Mohan Nath in drunken condition 

raised hue and cry but he did not come out from house which is total 

variance with the plea taken during cross of PW 1 as stated above. As 

such, the defence plea cannot be believed. 

20. From  what  has  been  discussed  above,  I  came  to  the 

irresistible  conclusion  that  the  prosecution  proved  beyond  reasonable 

doubt that the accused Sushil Barman had beaten Mohan Nath with a 
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stick over his head as a result of which he sustained cut injuries over 

head  and  abrasions  over  back  of  the  chest.  The  evidence  of  PWs 

remained  undemolished  on  this  aspect.  No  doubt,  there  are  some 

contradictions regarding weapon of offence whether it was a stick used in 

ploughing as stated by PW 4 or it was a baton as stated by PW 1 but all 

the PWs corroborated on the material  particulars that  the accused has 

assaulted Mohan Nath. It is well settled that for minor contradiction, the 

whole prosecution case cannot be thrown out which is otherwise proved 

by unimpeachable evidence of prosecution witnesses. There is no enmity 

between the parties. There is nothing in the evidence of PWs as to why 

they will raise an accusing finger towards an innocent, had there been no 

truth in the allegation. Their evidence is found firm and trustworthy. 

21. In the above, I find that it stands established that the injured 

PW  1  Mohan  Nath  was  assaulted  by  the  accused/appellant  Sushil 

Barman and as such, I am of the considered view that the conviction of 

the  accused  u/s  323  IPC  is  justified  and  the  same  does  not  warrant 

interference by this Court. The learned counsel of the appellant submits 

that there is nothing on record to indicate that the appellant has any bad 

antecedents  or  criminal  history.  Having  regard  to  the  facts  and 

circumstances of the case after considering all the matters in its entirety, 

this  Court  finds  that  it  will  be  sufficient  to  mitigate  justice,  if  he  is 

sentenced to pay fine u/s 323 IPC instead of sentencing him to under 

imprisonment. 

22. In  the  result,  the  Criminal  appeal  is  partly  allowed  on 

contest. The impugned judgment and order passed by the learned Court 
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Additional  Chief  Judicial  Magistrate,  Bongaigaon  in  G.R.  40/14  is 

modified to the extent that the accused/appellant is sentenced to pay the 

fine  of  Rs.  1000/-  i/d  S.I.  for  15  days.  Appellant  Sushil  Barman  is 

directed to appear before the learned trial Court on or before 17.05.2016 

to pay the fine amount. 

23. Send back the LCR to the learned Court below along with a 

copy of this judgment. 

24. Given under my hand and seal of the court on this the  3rd 

day of May, 2016 at Bongaigaon. 

Dictated and Corrected by me,

                           ( I. Barman )
             Sessions Judge,

    Bongaigaon. 

           ( I. Barman )
         Sessions Judge,
          Bongaigaon.

                    *****


