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JUDGMENT
1. The instant appeal is directed againsr the judgment and

order dated 30.09.201s passed by the learned Asstt. Sessions Judge,

Bongaigaon, in Sessions Case No. 3(BGN)/2015 convicting the accused/
appellant under section 366 Ipc and sentencing him to undergo R.I. for
6 (six) monrhs and to pay a fine of Rs. 1000/- in default, s.I. for 1 (one)

month.

2. The informant /
1,8.1.1.2013 before the IlC,

mother of the victim, lodging an FIR on

North Bongaigaon p.p. alleged that on
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15.11.2013 at about 4.00 while the victim had gone out to witness the

'Tazia' celebration, the accused Firajul Ali kidnapped her and forcefully

married her.

3. On receipt of the FIR, the I/C, North Bongaigaon P.P. made

the G.D.E. No. 460 dated 18.11.2013 and forwarded the FIR to the O/C,

Bongaigaon Police Station for registering a case. Accordingly, the

officer In-charge of Bongaigaon Police station registered the case being

Bongaigaon P.S. Case No. 5641L3 under Secrion 366(A) IPC and

launched investigation of the case. After completion of the investigation,

the Investigating Officer laid charge-sheet against the present accused/

appellant Firajul Ali under Section 366-A IPC.

4. On appearance of the accused person, necessary copies as

required u/s 207 of CrPC were furnished to the accused and on perusal

of police report furnished UIS 173 CrPC and hearing the learned counsel

for both sides, having found a prima facie case, charge was framed

against the accused Firajul Ali U/s 366 IpC and the same on being read

over and explained to the accused, he pleaded not guilty and claimed to

be tried.

5. In course of trial, the prosecution side examined as many as

7 (seven) witnesses. In statement recorded under section 313 crpc, the

accused person denied all the allegations leveled against him and

examined none.

6. After hearing the argument for the parties, the learned
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Asstt. Sessions Judge, Bongaigaon delivered the judgment dtd. 30.09.1-5

and convicted the accused/appellant as stated above.

7. Being highly aggrieved by and dis-satisfied with the above

Judgment and Order dated 30.09.2015 passed by learned Asstt. Sessions

Judge, Bongaigaon in Sessions Case No. 03 (BGNy1S U/S 366 of the

IPC, the present appellant has preferred this appeal on the ground that the

learned trial Court has committed gross illegality and irregularity while

passing the impugned judgment; that the learned trial court failed to

appreciate the evidence on record in its proper perspective and came to

erroneous findings; that from the evidence on record, it is clear that the

victim voluntarily went with the accused person from the 'Tazia'wherein

her niece was also present at that time; that the learned trial court without

applying judicial mind came to a wrong decision convicting the

accused/appellant and as such, the conviction and sentence is liable to be

set aside.

B. I have heard the learned counsel appearing for the accused/

appellant as well as for the respondent. I have also gone through the

memo of appeal, the entire trial court case record and the impugned

judgment and order.

Now the point for decision before me is:

9. whether the impugned judgment and order of conviction
passed by the learned Asstt. sessions Judge, Bongaigaon in sessions

case No. 03 (BGN)/15 suffers from any ilegality or infirmity ?
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DISCUSSION. DECISION AND REASONS THEREOF:

During hearing of the appeal, the learned counsel Smt. J.R.

Barman for the appellant submits before me that the learned Court below

committed great error of law while passing the impugned judgment and

order of conviction in as much as the evidence on record do not warrant

conviction of the accused/appellant U/S 366 IPC and as such, the

conviction and sentence of the accused/appellant being bad in law is

liable to be set aside.

l-1. With the above submissions, the learned counsel for the

accused/appellant, prays for allowing the appeal and set aside the

impugned judgment and order of conviction dated 30.09.201s passed by

the learned Asstt. sessions Judge, Bongaigaon in sessions case No. 03

(BGNy1S convicting the accused/ appellant as stated above.

L2. Forcefully resisting the submission made by the learned

counsel for the appellant, the learned p.p. for the state submits that the

learned Court below after full application of her judicial mind and after

carefully considering the evidence and materials before her find that the

prosecution has proved the charge u/s 366 Ipc against the accused/

appellant beyond all reasonable doubt and therefore, she has rightly
passed the impugned judgment and order of conviction in conformity

with law and the same need not be interfered with by this Appellate

Court.

13. Further submission of the learned counsel for the

respondent is that the standard of proof and rebuttal by the accused must

a
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be by cogent evidence and in the present case, the prosecution by cogent

and reliable evidence having been able to prove the allegation of

kidnapping by the accused/appellant, no error or illegality has been

committed by the learned Trial Court below while passing the impugned

judgment and order of conviction. Hence, prays for dismissing this

Criminal Appeal and affirm the impugned judgment and order of

conviction recorded by the learned Court below.

L4- I have given my anxious and thoughtful consideration as

regards to the rival contentions raised by the learned counsel for both

sides. I have also perused the impugned judgment and order passed by

the learned Asstt. Sessions Judge, Bongaigaon in Sessions case No. 03

(BGNy15 and the materials available in the record. For appreciating the

rival contentions, let us now travel through the evidence and materials so

far the prosecution brought on record to prove the charge against the

accused/appellant.

15. PW1, the mother of the victim as well as informant in her

evidence stated that on the day of alleged incident, her daughter aged

aboutl4 years had gone to witness 'Tazia'celebration at Paglasthan along

with her grand-daughter Manisha but till 7 I B p.M they did not return

home. Hence, she searched for her but did not find despite her visit to the

house of the accused with his grandmother. She stated that the accused is

a resident of chapar but he sometimes used to come to their (pw1)
village and on the day of incident also, she witnessed the accused in bike

who noticing her went aside and hence on suspicion, in search of her

daughter, she went to the house of the accused but did not find. Hence,

\x"
\
"l . \,r'

7..t
rtro,t0l tt Ol!

lrllrlf)"'

Contd----P/6

:::5:::



16,l -,.i
I, ..'

1J'.' rt r[t'
lrn:rtlrrr'

on next day, she again visited the accused's house when in spite of their

(PW1) objection, the parents of the accused solemnized the marriage of

her daughter with the accused and after the said marriage, she brought

back her victim daughter home and only after her husband's return, she

had lodged the case after two days. She also stated that at the relevant

time, her daughter was a minor one aged about 1-4 years and was reading

in school. During cross, she failed to state the specific date when the

occurrence took place. She stated that from her grand-daughter Manisha,

she knew that the accused had taken the victim by his bike. During cross

she stated that on the very day of incident the marriage was performed

forcefully in the house of the accused.

16. PW2, the victim stated that on 15.11.2013, when she

accompanied with her niece Manisha had gone to Paglasthan to witness

the 'Tazia', she met the accused. The accused asked her to go with him,

but when she declined, the accused forcefully took her by his bike to

Puthimari to the house of Kohinoor the sister of the accused. She stated

that when her parents had gone to the house of the accused situated at

Kayatpara in her search, she was fetched from Puthimari to Kayatpara

and thereafter her marriage was solemnized with the accused forcefully.

She further stated that her parents were threatened by the accused that

her whereabouts would not be disclosed, if they did not concede to the

marriage. She deposed that after the marriage, she was brought back

home by her parents and as she was a minor, divorce was effected

thereafter but due to her ailment, the case was lodged belatedly. She

stated that at the relevant time, she was studying in Class IX and was

aged 14 years, her date of birth being 04.01.1999. During cross she
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stated that the accused is the nephew of her friend Merun through whom

she knew the accused for about sl1 months prior to the alleged

occurrence. She stated that in taking her away, when she raised alarm,

the accused threatened her. She stated that her friend Merun, Hasina and

niece Manisha were with her at that time and her mother was at a few

distance from them. Police were also there in some distance. She

admitted that many persons had brought her to Kayatpara from puthimari

but at that time also she did not raise any alarm. She stated that at the

time of marriage many persons were present who knew the incident

happened to her and in Kabinama her signature was taken forcefully.

she admitted the Kabinama (Ext.A) wherein Ext.A(l) is her signature.

She further stated that the accused used to visit her house for about one

year after the marriage and her father also arranged a job for the accused.

she stated that on the day of Eid of the year 20L4, the accused had beaten

her as she refused to go to Barpeta with him and on next day, she with

the accused went to Barpeta, resided there for about l_s days and

thereafter she went to the house of the accused at Kayatpara.

17. PW3, the father of the victim deposed that on the day of
incident, he was at Gossaigaon and on receiving information from his

wife about abduction of the victim by the accused from Tazia, he at B /
8:30 P.M returned home and knowing that his wife (pw1) went to the

house of the accused at Kayatpara, he also reached there at 10:30 p.M

where preparation for marriage of accused and his daughter was going

on. He stated that the accused party agreed to produce the victim, if they
would consent to the marriage, and then finding no alternative, they
consented, whereupon the victim was brought there and soon thereafter
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marriage was solemnized. He stated that his daughter was aged about 14

years at the relevant time and the victim's birth certificate was seized

during investigation from his wife, which he proved as M. Ext.j_. He

stated that the victim reported him that she was taken by the accused

forcefully. During cross he stated that he used to remain out of station

owing to his professional demands. He proved his signature in the

Kabinama as Ext.A(2). He admitted thar when they awaited till bringing

out the victim, they did not inform police and even after marriage, when

they took the victim home, though they crossed many police stations, but

reported no where about forceful marriage. He admitted that after the

incident, the victim again went to the company of the accused. He also

admitted that for about 7 months, they had cordial relation with the

accused.

18. Pw4, the brother of the victim testified that on 1s.11.2013

his victim sister with his daughter Manisha went to watch Maharam at

about 4:30 P.M wherefrom the accused had taken away his victim sister

by a bike which he heard from his daughter Manisha. Then he, his

mother, wife and one villager went to the house of the accused where

they were compelled to give their consent to the proposed marriage

between the accused and the victim as they were told that only if they
consented to the marriage, the victim's whereabouts would be disclosed.
He further deposed that thereafter taking the victim's whereabout, they
brought her from puthimari and then marriage was solemnized

forcefully. After the said marriage, they brought back the victim home.
He stated that at the relevant time the victim was 14 years old but he
could not remember in which class, she was reading. During cross, he
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stated that he is borther-in-law of Meherum who is his neighbour and the

accused used to visit the house of Meherum and thus he knew him. He

heard about the alleged kidnapping from his daughter Manisha.

According to him, they found the victim on the night of Moharram at

about 2.30 AM and on the very day, they along with villagers went to the

house of the accused. He stated that when they brought the victim from

Puthimari, they did not inform police as at that time the persons of

accused were with them and it was late night.

19. Pw 5 Afiya Bibi, the wife of pw4 deposed in rhe same

tune with Pw 1 to Pw 4. During cross, she stated that she learnt about

the act of kidnapping of Pw 2/victim by the accused from her daughter

Manisha. she stated that Meherum is her niece who is her neighbour

also. She further stated that on the very night, they brought back the

victim.

20- Pw o Dulal sarkar, the Investigating officer deposed that

on receipt of an ejahar from the informant, alleging abduction of her 14

years old daughter, at North Bongaigaon p.p., the In-charge of said p.p.

after entering the same in the General Diary vide No. 460 dtd.

18.11.2013, forwarded the same to Bongaigaon p.S. for registering a case

and on being entrusted to investigate the case, he visited the place of
occurrence, drew the sketch map of the place of occurrence, recorded the

statements of the witnesses and seized the birth certificate of the victim
along with photograph of the victim and the accused. He proved the

seizure list as Ext.1, seized birth certificate as M. Ext.1 and ejahar as Ext.
2.
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2t. PW7 S.I. Debojit Sarmah, another investigating officer

deposed that on being entrusted to investigate the case, having failed to

apprehend the accused Firajul Ali, showing him as absconder, he laid the

charge-sheet against the accused vide Ext.3. During cross he stated that

the reason for delay in lodging the 'ejahar'was mentioned in Ext. 2 as

being busy for treatment of the victim but no medical certificate was

appended along with. He confirmed that PW1 had not stated before him

that her thumb impression was taken under duress.

22. In this case, the prosecution claimed the victim to be a

minor. In that respect, PW1 and PW3 to Pws the close relatives of the

victim stated that at the relevant time, the victim was l-4 years old.

According to the victim at that time she was reading in class IX.

Regarding age, Investigating officer seized a birth certificate of the

victim (M.Ext.1) which shows her date of birth as 4.L.gg, the date of

registration of which is 30.7.02 and as such as per birth certificate the

victim was about L5 years at the relevant time but the issuing authority

i.e. Registrar of the Registry of Death & Birth has not been examined by

prosecution. No radiological or ossification test of the victim was

conducted to ascertain her age. In the above, it cannot be said that age of

the victim is proved by the prosecution and it would not be possible to

give a firm opinion rhat the girl was definitely below 1_g years of age. In

the above, let us see other facts and circumstances of the case.

23. The evidence of the victim (pw2) the core witness of the

case is that on the day of incident she (pw2) along with her niece

Manisha went to watch 'Tazia' at paglasthan wherefrom she was
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allegedly abducted by the accused by bike. Knowing about the incident

from Manisha, her family members went to the house of the accused

situated at Kayatpara and then keeping her family members at Kayatpara,

she was brought from Puthimari and solemnized her marriage with the

accused forcefully. She alleged that her parents were threatened that if
they did not concede the marriage, she would not be brought out.

Regarding marriage, the victim's mother (Pw1) though in examination in

chief stated that the maniage was solemnized on next day of occurrence.

But during cross she stated that on the very night the marriage were

performed. As per kabinama (Ext.A) also, the marriage was solemnized

on 15.11-.2013. It is in the evidence that after the marriage the victim

was taken back to her parental house. when the marriage was

solemnized forcefully on 15.11.13 night and immediately after marriage,

she was taken back home, why they remained silent till 18.11.13 for

filing F.I.R. Further though the victim testified that on the next day of

marriage, she was got divorced in court, but no document is proved in

that respect. Pw2 the victim admitted that after the marriage, the

accused used to visit her house for about one year and her father arranged

a job for the accused. The victim during cross also admitted that on next

day of Eid,20L4, she accompanied with the accused went to Balpeta and

resided with him for 1s days and thereafter she went o the house of the

accused at Kayatpara. victim's father (pw3) also admitted that he

arranged a job for the accused for future of the victim and they had

cordial relation with the accused for about 7 months. so even after

lodging F.I.R, they maintained relation.

Further the victim deposed that the accused at first took her

-tlmr

24.
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to his sister Kohinoor's house at Puthimari and when she was taken from

Puthimari to Kayatpara to the house of the accused, many persons were

with her in the Auto, but she did not raise any alarm at that time. She

also reported nothing to Kohonoor. The victim though below the age of

1-B years, being a girl of 1-5 years she could raise alarm when she was

taken away by bike from the midst of many persons in Tajia. Those are

the circumstances which show that she on her own accompanied the

accused. she also stated admitted that in 'Tazia' she was accompanied

with Merun, Hasina and niece Manisha. Police personnels and her

mother were also present at a very few distance from her. So she could

easily raise alarm or resisted the accused in taking her away. Had she

been abducted forcefully, her friends and niece certainly would inform

others but they also remained silent which creates doubt about the

forceful abduction. Further though PWL, PW3 and PW4, the parents and

elder brother of the victim categorically stated that when they went to the

house of the accused in search of the victim, the family members of the

accused agreed to bring out the victim if, they concede to the marriage of

the accused and the victim and hence finding no alternative they agreed

and thereafter they brought back the victim from Puthimari to Kayatpara.

Moreover, PW2 the victim stated that when her family members came to

the house of the accused in search of her, the accused party keeping her

family members in the house of the accused, had brought her from

Puthimari to the house of the accused whereas contradicting her

statement, Pw4, the elder brother of the victim who also went to the

house of the accused stated that knowing about the whereabouts of the

victim, they themselves had brought the victim to the house of the

accused. so, in that journey, the family members of the victim could
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inform police but they instead of informing police took her to the house

of the accused and maintained relation with the accused for several

months and even arranged a job for the accused. Moreover, the victim in

statement before police u/s 161 CrPC stated that on the very next day of

marriage, her father took her back but after she became major, she again

went with the accused and admittedly, she refused for medical

examination as the accused did commit no bad act to her which is after

alleged forceful marriage. Knowing fully well that the victim was being

compelled to marry the accused, none of the family members present

there went to the police station with necessary complaint. In such facts

and circumstances of the case in absence of any other material to show to

the contrary it is difficult to accept the prosecution case that there was a

forceful marriage to find the accused guilty uis 366 IPC. But the learned

trial court failed to properly appreciate the evidence in its proper

perspective. Victim's father also admitted that after the incident, the

victim again eloped with the accused. The evidence of the victim

coupled with other witnesses, it is found that the victim on her own went

with the accused. There is no any threat or inducement on the part of the

accused. Though the persecution side by exhibiting the seized birth

certificate as M.Ext.l, pleaded that the victim is a minor and as such her

consent is not material, but record reveals that the prosecution failed to

prove the document by examining the issuing authority as mentioned

above. Moreover, in this case, the prosecution has not examined

Manisha the niece of the victim, who was alll along with the victim from

going to Tazia till she was allegedly taken away. with holding of this

material witness caste a doubt about the prosecution story. The evidence

of the victim also shows that besides Manisha, her friend Merun and
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Hasina were also with her and in Tazia, police personnels were on duty.

so, had she was abducted forcefully, her friends and niece could inform

police or other persons present there. Being a grown up girl of j_5 years,

she could resist the accused or raise halla but she accompanied the

accused silently. The Investigating Officer also neither took sreps for

recording statement of the victim u/s 164 CrpC nor medically examined

her. The evidence on record clearly indicates that the victim had

willingly gone away with the accused and in presence of both sides

family, their marriage was solemnized. In absence of any threat,

coercion or inducement, having been established by the prosecution, it is
not possible to rely on the prosecution case to come to the conclusion

that the appellant is guilty of the charge framed against him u/s 366 Ipc.

25. what emerges from the above discussion of the evidence

on record is that no conniving and reliable evidence was adduced by the

persecution which can be taken to be proved that the accused had

abducted the victim and married her forcefully. Irrespective of what has

been discussed above, the allegation against the accused / appellant is

found doubtful. Therefore, finding ingredients and per-requisites of

section 366 IPC being totally absent and lacking, the learned trial court

committed manifest error of law in convicting the accused/appellant u/s

366 IPC and as such accused / appellant is entitled to be acquitted.

26. In view of the above, the conviction and sentence awarded

by the learned trial court is not sustainable in law and the same is

accordingly set aside. The appellant is acquitted and set at liberty. The

appellant being on bail, his bail bond shall remain in force till next six
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27. In the result, the appeal succeeds,

28. Send down the LCR to the learned court below along with

a copy of this judgment.

29. Given under my hand and seal of the court on this the lle
day of June,207B at Bongaigaon.

Dictated qnd Corrected by me,
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