
(Under Section 374 Cr.PC)

1.

Sri Sachin BasumatarY

-Vs-

M/s Tuwani Industrial Enterprises
.....ResPondent.

Present: Smt L Barman, AJS
Sessions Judge,
Bongaigaon.

APPEARANCE:-

For the Appellant : Sri R. Debnath'

For the Respondent : K Raja

Date of Argument : 29-1"1--18

Date of Judgment : 1-0-12-18

JUDGMENT
The instant appeal is directed against the judgment

and order daied 05.09.2013 passed by the learned Judicial Magistate 1't

Class, Bongaigaon, in N.I.C.R. Case No. 38/201L convicting the

accused/appellant u/s L38 of the N.I Act, L88L, sentencing him to

undergo simple imprisonment for three months and also to pay

compensation of Rs.2,25,000/- in default to undergo simple
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imprisonment for three months'

2,Thefactualbackgroundleadingtotheproceedings
before the Ld. JMFC, Bongaigaon and the present appeal before this

Court is brieflY stated below:-

The accused/appellant was allotted service purchase order

by NTPC Ltd. (A Govt. of India Enterprise) for renovation of type IV

Quarters at NTPC, Bongaigaon. so, having a good business relationship

with the complainant M/s Tuwani Industrial Enterprises, on approach by

the accused/appellant, the complainanVrespondent entered into an

agreement with the appellant on 25.02.2011 to the effect that the 
'

complainant will provide required materials to the accused/appellant on

credit and the accused/appellant would Pay the amounts against the

supply of the materials. It is stated that on 25.07.201L, the

accused/appellant issued a cheque No.344748 from his account No'7589

of union Bank of India, Bongaigaon Branch, Bongaigaon in favour of

the complainant/respondent and requested the complainant/respondent to

present the cheque in the first week of September. Accordingly, on

03.09.2011, the complainanVrespondent presented the cheque at Union

Bank of India, Bongaigaon but the cheque was dishonored due to

insufficient fund. Thereafter, when Mahesh Kr. Maheswari, the partner

of the M/s Tirwani Industrial Enterprises, intimated about the dishonor of

cheque, the accused / appellant requested the complainanVrespondent to

present the cheque after one month. Hence, on 11.10.201L, the

complainant bnce again presented the cheque, but it was dishonored due

to insufficient balance. The accused/appellant was intimated about the

dishonour of cheque, but he did not pay heed. Hence, on 09.11.201L, the

complainan/respondent, through learned advocate, Sent a notice to the
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accused/appellant demanding to pay the amount within fifteen days on

receipt of the same but the accused /appellant failed to make payment.

Hence, the case was filed against the accused/appellant for prosecution

u/s 13B of the Negotiable Instruments Act, 1881.

3. On receipt of the complaint, the leamed Chief Judicial

Magistrate, Bongaigaon, registered the case being Bongaigaon C.R case

No. 38l20ll against the accused/appellant Sachin Basumatary and

transferred the case to the Ld. SDJM(s), Bongaigaon, for disposal.

Accordingly, on appearance of the accused/appellant, particulars of

offence u/s L38 Negotiable Instruments Act. l-881 on being read over and

explained to the accused/appellant, he pleaded not guilty claimed for

trial. Later on, the case was transferred to the Court of Ld. JMFC,

Bongaigaon, for disposal.

4. .ln course of trial, the prosecution side examined as many as

3 (three) witnesses. In statement u/s 313 crPC defence denied all the

allegations and examined none.

5. After hearing argument from both the parties, the learned

Judicial Magistrate L't class, Bongaigaon vide Judgment and order dtd.

05.09.2013 convicted the accused/appellant u/s 13B of the N.I.Act 1BB1

and sentenced him to undergo simple imprisonment for three months and

also ordered to pay an amount of Rs.2,25,000/- within one month in

default to undergo simple imprisonment for three months.

6. Being highly aggrieved and dissatisfied wirh the above

judgment and order dtd. 05.09.20L8 passed by the learned Judicial
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Magistrate l-,'class, Bongaigaon in NICR Case No. 38/2011 U/S 138 of

the N.I. Act, the present appellant preferred this appeal on the grounds

that there were neither evidence nor circumstance showing that the

accused/appellant has legally enforceable debt or liability towards the

complainant/respondent and the cheque was issued in discharge of

Iegally enforceable debt or liability rather it is evident that the cheque

was issued as security which does not come under the purview of Section

138 N.I.Act, L88L and as such, it is liable to be set aside.

7. I have heard the learned counsel appearing for the accused/

appellant as well as for the respondent. I have also gone through the

memo of appeal, the entire trial Court case record and the impugned

judgment and order.

whether the impugned judgment and order of conviction

recorded by the learned Judicial Magistrate l-" Class, Bongaigaon in

NICR Case No. 38/2011 suffers from any illegality of infirmity?

g. During hearing of the appeal, the learned counsel for the

appellant made an emphatic argument contending that the complainant

has failed to prove the allegation and prays for allowing the appeal and to

set aside the impugned judgment and order dtd. 05.09.2013 passed by the

learned Judicial Magistrate l-" Class, Bongaigaon.

10. Per contra forcefully resisting the submission made by the

Ld/Couns.t io, the appellant, the ld/counsel for the respondent submits

B.
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that the t.urn.a Courr below ,O.:':;,, application of judicial mind and

after carefully considering the evidence and materials found that the

complainant proved the alleged offence Sec. L38 N.I. Act against the

accused/appellant beyond all reasonable doubt and therefore, has rightly

passed the impugned judgmerl and order of conviction in conformity 
,

with law and the same need not be interfered by this court'

L1. I have given my anxious and thoughtful consideration as

regards to the rival contentious raised by the learned counsel for both

sides. I have also perused the impugned judgment and order passed by

the learned Judicial Magistrate l-" Class, Bongaigaon in NICR No.

39lz}tl and the materials available in the record.

12. The crux of the matter is that allegedly the accused person

took goods on credit from the respondent firm, as per Deed of Agreement

executed between them, (not marked as Ext.L on the document although

signatures therein are marked as Exts. [1 (2), (3), (4), (5), (7), (B), (9),

(10), (11), (13), (15), (17), (18) --- 1(1), (6), (12), (14) are missing from

itl but the ch5:que which he had issued to the respondent as payment for

the same got dishonoured due to insufficient funds.

\q-

g'"9

d;s
13. The respondent firm then filed the case and produced some

documents such as Notarial certificate of agreement, Deed Agreement,

Notarial certificate of power of attorney, Deed of special power of

attorney, the cheque, two cheque return memos, pleader's notice, postal

receipts, AD cards, cheque deposit slips, account opening form of

accused person, relevant page of cheque return register, and statement of

account of accused person in Union Bank of India of the relevant time, in
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support of its*averments. Although PW2 Uttam Kumar Maheswari stated

during cross examination that Ext.16 and 17 are computer generated

invoices of his firm prepared by his staff, case record does not contain

any invoice marked as Ext.L5, L6 or 1-7. Rather the account opening

form is marked as Ext.L5, the cheque return register as Ext.L6 and the

statement of accounts of accused person in Union Bank of India for the

period 18-03-04 to 1-9-04-13 as Ext.L7, which were confirmed during

cross examination of Dompa Tapno, the Branch Manager, Union Bank of

India. Although the respondent firm exhibited these documents, the fact

of the execution of agreement or the dishonour of cheque etc. are not

challenged by defence. The only point that has come up is that the

respondent firm has not produced any receipt to show that it had supplied

goods (construction materials) to the appellant accused.

L4. Be that as it may, to anive at a decision in this case, what is

required to be seen is whether the respondent firm had supplied goods on

credit to the accused appellant and whether the accused appellant had

issued the cheque in question to the respondent in discharge of his legally

enforceable debt or liability, in order to attract the provision of section

L3B, NI Act. It is indeed a fact that section 1-39 of the NI Act lays down a

statutory pretumption against the accused person that if a cheque was

issued by him then it must have been towards a legally enforceable debt

or liability unless rebutted. The accused person did not deny his

signature on the cheque, but repeatedly stated that he had not drawn any

cheque and that the respondent had taken a signed blank cheque from

him at the time of execution of agreement.

1-5. One of the cardinal principles which has always to be kept

in view in our system of administration of justice for criminal cases is

Contd......P/7



:::7"i"

that a person arraigned as an accused is presumed to be innocent unless

that presumption is rebutted by the prosecution by production of

evidence as may show him to be guilty of the offence with which he is

charged. The burden of proving the guilt of the accused is upon the

prosecution and unless it relieves itself of that burden, the Courts cannot

record a finding of the guilt of the accused. There are certain cases in

which statutory presumptions arise regarding the guilt of the accused but

the burden even in those Cases is upon the, prosecution to prove existence

of facts which have to be present before the presumption can be drawn.

Once those facts are shown by the prosecution to exist, the Court can

raise the statutory presumption and it would, in such an event, be for the

accused to rebut the presumption. The onus even in such cases upon the

accused is not as heavy as is noilnally upon the prosecution to prove the

guilt of the accused. If some material is brought on the record consistent

with the innocence of the aCCuSed which may reasonably be true, even

though it is not positively proved to be true, the accused would be

entitled to acquittal. The requisite factor is that the prosecution has to

show existence of such facts on which the prosecution can be raised.

In the instant case the respondent firm has come to Court16.

M-
with an agreement by which it was agreed upon that it will supply goods

(construction-materials etc.) on credit to the accused appellant. Clause 4

of the argeement reads as follows:-

" 4. That for making payment of the dues against

supplied materials, the First Party nqmed above shall issue o,nd hand

over Bank Cheque (s) against value of the mqteriqls supplied

(including tax as may be applicable), and the same wiII be

subseguen tly deposited/presented for collection/encashment by the
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Senconil Party on the respective dates put on the face of the Cheque (s)

so issued."

L7. -The above clause of the agreement shown by respondent

firm corroborates the plea of accused appellant that the respondent firm

had taken blank cheque(s) from him at the time of execution of

agreement, which is clearly understandable from the sentence - (same

will be subsequently deposited/presented for collection/encashment by

the Sencond Party on the respective dates put on the face of the Cheque

(s) so issued). It can be inferred from this that the cheque so issued and

handed over had to be a blank cheque, for at the time of execution of

agreement the goods (construction materials etc.) were not yet supplied

to the accused/appellant due to which the value of goods (construction

materials etcr) that would be supplied is not mentioned in the agreement

and the logical conclusion, therefore, would be that no amount could

have been written on the cheque at the time of execution of agreement.

Now that said agreement was executed and the18.

$

accused/appellant also furnished a blank cheque, the only thing that

remained was for the respondent firm to show what were the goods

(construction materials etc.) supplied by it and what was the total value

of those goods (construction materials etc.) supplied by it to the

accused/appellant in order to show that the latter indeed had the liability

to pay to thE respondent firm the amount of the value of the goods

(construction materials etc.) supplied to him.
.&

19. Having gone

materials in it, I find that

document to show -

through the entire case record and all the

the complainant has not submitted a single
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i) What goods (construction materials etc.) were supplied

by it;

ii) what was the value of goods (construction materials

etc.) supplied by it; and

-iii) whether the goods (construction materials etc.) were

ever supplied to the accused/appellant.

20. The complainant firm deposed that Ext.15 and 16 are

seller's copy of invoice dated 01-03-11 and that Ext.L4 is the exrract copy

of ledger account of accused Sachin Basumatary. As already discussed

above, the documents marked as Ext.L5,L6, LZ by the complainant itself
are some other documents and not the one which pw - uttam Kr.

Maheswari testified. Be that as it may, during cross examination, pw2 _

uttam Kr. Maheswari admitted that the invoices submitted by the firm
are computer generated invoices of his firm prepared by his staff. In
order to show that the respondent firm had indeed supplied goods

(construction materials etc.) to the accused/appellant to the tune of
Rs.2,00,000/- as alleged, it is not a computer generated invoice prepared

by staff of the firm that can conclusively prove the complainant,s claim.
what is required is a signed receipt from the accused/appellant on copy
of such an invoice to hold without doubt that the respondent firm had

indeed delivered the goods of such an amount and that the accused

appellant was, therefore, liable to pay the same.

2L. The most vital defect in the case of the complainant is that
it has failed to show that it had supplied any goods (construction

materials etc.) to the accused/appellant or that it had supplied goods

(construction materials etc.) worth Rs.2,00,000/- to the accused/appellant

Contd......P/10



:::10:::

in order to bring the accused/appellant within the fetters of section L3B,

NI Act.

22. With this most important evidence missing, it is absolutely

impossible to hold that the accused/appellant had a legally enforceable

debt or liability towards the respondent firm to the tune of Rs.2,00,000/-.

With this important ingredient not being fulfilled, the case of

complainant fails.

23. -In the wake of the above, I am constrained to held that

prosecution had failed to prove the charge against the accused. The

impugned judgment and order as a consequence is interfered with. The

appeal is allowed on contest. The impugned judgment and order dated

05-09-13 passed in NICR 38/11 is hereby set aside. AppellanVaccused is

accordingly acquitted and be set at liberty forthwith. Send back the LCR

to the Ld. Court below along with a copy of this judgment.

24. Given under my hand and seal

day of December, 2018 at Bongaigaon.

of the court on this the l-0'h

n - rr'ttY*'
(1. Borman)

Dictated and Correcte-d by me,

2t""..-
(1. Barman)

';w[:r
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