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CRIMINAL APPEAL NO: 6(1)/2017
(Under Section 374(3) Cr.P'C)

Sri Hrishikesh Nath
.......appellant.

Vs.

1. State of Assam
2. Smt. Mamoni Nath

...,..Respondents.

Present: Smt I. Barman, AJS
Sessions Judge,
Bongaigaon.

APPEARANCE :

For the Appellant : Sri N. I Siddique and

Smt. J R. Barman, Advocates.
For the Respondent State : Mr. R. Bannan.

Date of Argument: 30.10.2018, 26.11.2018
Date of Judgment :27.1I.20I8

JUDGMENT

1. By judgment and order dated 30.12.2016 passed in G.R

case No.4lll20l3, the Learned Additional chief Judicial Magistrate,

Bongaigaon convicted the accused/appeliant Hrishikesh Nath u/s 4gBA

IPC and sentenced him to undergo s.l for five months and to pay fine of
Rs.5,000/- i/d to undergo s.l. for two monrhs. Being aggrieved by the

said conviction and sentence, the appellant has carried this appeal.
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2.Theprosecutioncaseinbrief,maybestatedasfollows:-
Smt. Mamoni Nath the respondent No.2 / the informant by

filing an F.l.R dated 26.05.2013 against the present appellant before the

o/c, Bongaigaon P.S stated that one year back, she got married with the

accused / appellant as per social nolrns at Gorakkha Mandir of North

Boitamari. It is alleged that after three months of marriage, the accused /

appellant demanded her to bring Rs.25,000/- from her parents but due to

poor financial condition, as her parents could not fulfill the demand,

hence, the accused / appellant subjected her to cruelty both physically

and mentally and finally being unable to bear the torture, she had to leave

her husband's house and took shelter in her parental house.

3. On receipt of the F.I.R on 26.05.201-3, Bongaigaon P'S'

Case No. 255l2OLl u/s 498(A) IPC was registered and laid investigation

of the case. After completion of the investigation, the Investigating

Officer submitted charge-sheet against the accused Hrishikesh Nath u/s

49BA IPC. Accordingly after taking cognizance of the case by the

learned Chief Judicial Magistrate, Bongaigaon, the case was transferred

to the Court of the learned Judicial Magistrate, 1" Class, Bongaigaon for

disposal. Later on, the case was transferred to the Court of the learned

Additional Chief Judicial Magistrate, Bongaigaon.

4. On appearance of the accused person necessary copies as

required U/S 207 CrPC were furnished and on perusal of police report

furnished U/S 173 CrPC and hearing the learned counsel of both sides,

having find prima facie case, the learned Additional Chief Judicial

Magistrate, Bongaigaon framed charge against the accused person U/S
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49BA IPC and the same on being read over and explained to the accused

person, he pleaded not guilty and claimed to be tried.

5. The prosecution in order to prove the case examined as

many as 5 (five) witnesses while defence did not adduce evidence of its

own. At the conclusion of the evidence for the prosecution, accused

person was examined under section 313 CrPC. He denied all the

allegations brought against him and declined to adduce evidence.

6. Considering the evidence on record, the learned Additional

Chief Judicial Magistrate, Bongaigaon convicted and sentenced the

accused / appellant as stated above. Hence, this appeal preferred by the

accused/appellant.

7. I have heard the Iearned counsel of both side and carefully

perused the evidence on record.

DISCUSSION. DECISION AND REASONS THEREOF:

B. During hearing of the appeal, the learned counsel for the

appellant made a very emphatic argument contending that there is

nothing in the evidence on record as to date, time and manner of alleged

torture on the victim by the accused and under such circumstances of the

case, mere allegation of demand of dowry and omnibus statement of the

victim of such demand should not have been relied upon by the learned

trial court and on that ground itself, the conviction and sentence of the

accused is not tenable.
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9. With the above submissions, the learned counsel for the

accused/appellant, prays for allowing the appeal and set aside the

impugned judgment and order of conviction dated 20.I2.20LG passed by

the learned Additional Chief Judicial Magistrate, Bongaigaon in G.R.

case No. 4L1.12013 convicting the accused/ appellant as stated above.

10. Per contra forcefully resisting the submission made by the

learned counsel for the appellant, the learned p.p. for the State submits

that the learned Court below after full application of his judicial mind

and after carefully considering the evidence and materials before him

find that the prosecution has proved the charge u/s 4gB(A) Ipc against

the accused/ appellant beyond all reasonabre doubt and therefore, he has

rightly passed the impugned judgment and order of conviction in
conformity with law and the same need not be interfered with by this

Appellate Court.

11. Further submission of the learned counsel for the

respondent is that the standard of proof and rebuttal by the accused must
be by cogent evidence and in the present case, the prosecution by cogent
and reliable evidence having been abre to prove the a[egation of cruerty
meted to the complainant by the accused/appellant and hence, no error or
illegality has been committed by the learned Trial court below while
passing the impugned judgment and order of conviction. Hence, prays
for dismissing this criminal Appeal and affirm the impugned judgment
and order of conviction recorded by the learned court below.

I have given my anxious and thoughtful consideration as
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regards to the rival contentions raised by the learned counsel for both

sides. I have also perused the impugned judgment and order passed by

the learned Additional Chief Judicial Magistrate, Bongaigaon in G.R.

Case No. 41112013 and the materials available in the record.

13. Prosecution case is that informant Smt. Mamoni Nath was

L4,

subjected to cruelty since three months of marriage by the accused on

demand of dowry. In a case punishable under secrion 498(A) IPC,

prosecution is to establish its case by adducing sufficient evidence that

the victim was subjected to cruelty as defined in section 4gB(A) of the

IPC.
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Before going into the merit of the case, it may be useful to

highlight the ingredients to be fulfilled for an offence punishable under

section 498(A) of IPC. Section 498(A) of the IpC was introduced with an

object to combat the menace of dowry death and harassment to the

married woman by the husband and his reratives. section 4gB(A) of the

IPC reads as follows:

"whoever being the husband or the relative of the husband

of a woman, subject such woman to cruelty shall be punished with
imprisonment for a term which may extend to three years and shall also

be liable to fine."

The term 'cruelty' for the purpose of section 4gB(A) Ipc
has been defined in rhe expranation appended to the section itserf. The
term 'cruelty' means (a) any willful conduct which is of such a nature as

is likely to drive the woman to commit suicide or to cause grave injury or
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danger to life, limb or health whether mental or physical of the woman;

or (b) harassment of the woman where such harassment is with a view to

coercing her or any person related to her to meet any unlawful demand

for any property or valuable security or on account of failure by her or

any person related to her to meet such demand. From a plain reading of

the above provisions, it is clear that in order to book a person under

section 498(A) IPC, the prosecution is required to prove that the woman

is subjected to cruelty to such degree which is }ikely to drive her to

commit suicide or to cause grave injury danger to life, limb or health

(whether mental or physical) or harassment with a view to coercing her

or any person related to her to meet any unlawful demand.

Keeping in view of the above provisions of law and upon

hearing the submissions of both the parties, let me travel through the

evidence and materials so far the prosecution brought on record to prove

the charge against the accused appellant.

15.

16.

h;

PW1 Smt. Mamoni Nath the informant in her evidence

stated that her marriage was solemnized with the accused appellant in

year of 20L2 at Gorakkha Mandir, Basbari and after marriage she resided

with her husband at Basbari. She stated that after three months of their

marriage, the accused appellant started to torture her demanding bi-cycle

and Rs.25,000i- from her parents. But her parenrs could not fulfill the

demand for which the accused appellant had beaten her. she stated that

the accused himself went to her parental house to demand money and bi-

cycle from her parents and when they expressed their inability to meet

the demands, the accused appellant denied to lead conjugal life unless the
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demand is fulfilled. He also had assaulted her and flung his bi-cycle on

her. Hence, to save her life, she left her husband's house and used to

reside with her parents. She further stated that after she left her

husband's home, he personally did not come to take her back but sent

others. She stated that she is not willing to resume conjugal life as her

husband used to assault her daily. She proved the F.I.R as Ext.1. During

cross she stated that she got married with the accused in the year of 20L2

on the 12'h of "Bohag". she denied the suggestion that she did not get

married with the accused at Gorakkha Mandir. She stated that the bi-
cycle given to the accused by his parents is still with the accused person.

she stated that whenever the accused used to beat her, she informed the

vDP secretary of the village. she admitted that after she left her

husband's house, some neighbors of her husband and his parents came to
take her back but her husband did not come personally.

L7. Pw2 shri Bhabesh Nath in his evidence stated that the
couple got maruied around four years back and resided as husband and
wife in their village. He stated that he did not know the dispute between
the couple but heard that there was a quarrel between the couple and
hence, the informant left the company of husband.

9- .*tq
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18. PW3 smt. Manjula Nath stated that the couple got married
at Gorakkha Mandi six years back and resided as husband and wife in the
village. she did not know what happened between the couple and only
when police came, she heard that there was a fight benveen the couple
for which, the comprainant left her husband. According to this witness,
the wife did not return since she went to see Bihu function. During
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cross she stated that she told before police that neither she heard nor seen

the accused person beating his wife and that the accused never demanded

dowry from his wife.

19. PW4 shri Ranjan Nath testified stated that the couple got

married in a Mandir and resided together happily for about three / four

years. He stated that one day, the informant went to see Bihu function

but did not retum and later on came to know that she had gone to her

parental house. He further stated that he did not know any quarrel

between the couple. He also did not know if the accused demanded any

money from his wife. During cross he stated that he never seen any

quarrel between the couple.

20. PWS shri Jagat ch. sutradhar deposed that on 26.05.2013,

on receipt of F.l.R from smt. Manoni Nath, Bongaigaon p.s case

No.255/2013 u/s 4gBA Ipc was registered and entrusted s.I Raghav ch.
Nath to investigate the case who already expired. Hence, pw5 was
examined who worked with Raghav ch. Nath and knew his handwriting.
PWS stated that during investigation s.I. Raghav ch. Nath visited the
place of occurrence i.e. the house of the accused Hrishikesh Nath at

Guabari Para, Basbari, prepared the sketch map of the p.o vide Ex.2,
recorded the statement of the witnesses including the informant and
though the I/o asked the informant for medical examination but she
refused. on 18.11.20r.3 due to illness of Raghav ch. Nath, on being
entrusted him (pwS) to complete the investigation of the case, he
searched the accused and not finding him, showing him as absconder
submitted charge-sheet against the accused u/s 4gBA Ipc (Ext.3).

Contd----P/9



Lrr
'd::;s'

:::9:::

During cross examination, he stated that the I/O did not examine Lakhan

Nath, Mothon Nath, Nareswar Nath and Tarak Nath, whose houses were

depicted on the sketch map.

2t. In the instant case, the evidence of the victim (pW1) is that

her accused husband after three months of marriage demanded articles

and Rs.25,000i- from her parents. But she remained silent what articles

the accused demanded. Though the victim alleged that the accused had

assaulted her for non-fulfilling his demand, but there is no iota of

evidence about the manner and nature of torture meted to her by the

accused person. The victim testified that one day at about B:00 p.M, the

accused has beaten her and also flung his bi-cycle on her for which to
save herself she went to her parental house. But neither in evidence nor
in F.I.R, the victim specifically stated the date of the alleged incident

when she had to take shelter in her parental house. The I.o also

confirmed that the victim refused for medical examination which
indicates that she had not sustained any injury. Further it is in the
evidence of the victim that the accused demanded a bi_cycle and
Rs.25,000/- which was not furfilred whereas in same breathe during cross
examination she stated that on the night when she left her husband,s

home, he flung his bi-cycle at her. This evidence indicates that rhe
accused had his own bi-cycle. Further though during cross examination
it was brought on record that her parents gave the bi_cycle to the accused
but the evidence of the victim is not found cogent and conniving
regarding demand or torture. The fundamental principre of criminar law
is also that the prosecution is to stand on its own foot. It cannot take the
advantage of the weakness in the defence case or in the defence version.
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Demand of bi-cycle is also not alleged in the F.l.R.

22. Moreover, though the victim alleged that the accused

himself demanded money and article from her parents by going to her

parental house but her parents were not examined by the prosecution

side. The other witnesses pw2, pw3 and pw4 the co-villagers of the

accused person did not support the prosecution case. According to pW3

and PW4, one day the victim went to see Bihu function and since then

she did not return. So, the evidence of the victim that due to assault at

about B:00 P.M, she left her husband's company is not supported by other

witnesses. There is nothing substantive on record that the alleged

tofture / assault caused or even likely to cause grave injury or damage to
life, Iimb or health of the victim. The uncorroborative evidence of pw2
to PW4 do not inspire confidence to believe that the victim was treated
with cruelty so as to drive her to commit suicide. The neighboring
witnesses did not make a single whisper that the accused tortured his
wife or demanded any money or article. Though an offence against a

woman was ordinarily taken place within four corners of the matrimonial
house and it is quite probable that the close neighbors of the accused may
not support the victim but in the case none of the crose rerative of the
victim was examined by the prosecution. Though the victim in her
evidence stated that whenever the accused had beaten her, she used to
inform the vDp Secretary of the village, but that vDp secretary was also
not examined by the persecution. There is also nothing on record to
show that the victim sustained any injury on her person due to assault
meted by rhe accused. Though the victim (pw1) stated that she is not
willing to go back to the society of her husband as he used to assault her

.$1.I,:I
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daily but she remains silent regarding nature of torture except that at B:00

P.M, he had beaten her and flung his cycle at her. That apart at no point

of time, the victim was required to take any medical help for such

assault, if any. There is also no evidence which can prove that it was a

case of repeated and continuous demand for money or the article by the

accused. For establishing a case under section 498 (A) IPC, the cruelty

must be of such a nature as is likely to force the woman to commit

suicide or to cause grave injury or danger to life, limb or health (whether

mental or physical) of the woman is required to be proved. Mere

omnibus statement regarding demand or assault is not ipso facto make

out a case u/s 498(.{) IPC, the prosecution is required to prove the over

acts attributed by the accused / appellant beyond reasonable doubt. But

the prosecution failed to prove in the present case as discussed above.

23. In the above, it cannot be sufficient to safery conclude that

the alleged conduct of the accused / appellant falls within the definition

of section 498(A) IPC.

24. Having regard to above discussion and observation, I am of
the view that the prosecution failed to substantiate by adducing

consistent, coherent, corroborative and reconcilable evidence that the
accused / appellant had treated the victim with such cruelty as denied by
section 498(A) Ipc. The entire evidence on record and the facts and
circumstances lead to the irresistible conclusion that the prosecution
failed to prove the offence under section 4gg(A) Ipc beyond all
reasonable doubt.
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25. Thus after considering all the matters in its entirety and

having regard to the law and facts as stated above, this court is of the

view that the learned Additional chief Judicial Magisrrate, Bongaigaon

has committed error or illegality while passing the impugned judgment

and order dated 30.12.2016 in G.R. case No.4ll/20L3 convicting the

accused/ appellant for offence punishable u/s 4gB(A) IpC and hence the

said finding of the learned court needs interference by this Appellate

Court.

26. The appeal, therefore, is alrowed on contest. The judgment

and order dated 30.12.2016 passed by the learned Additional chief
Judicial Magistrate, Bongaigaon in G.R. case No.411l2013 stands set

aside.

27. Accordingly, appellant is acquitted of the charge under

His bail bond shall remain in force
section 498(A) IpC and set ar liberty.

till next six months.

28' Send down the LcR with a copy of this judgment ro the
learned court berow immediately. Given under my hand and seal of the
court on this the 2f day of November, 201g at Bongaigaon.

Dictated and Corrected by me,

C,n"**ttlr 6\(L Barman)
Sessions Judge,
Bffigirypnl5t.
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