
DISTRICT : BONGAIGAON
IN THE COURT OF THE SESSIONS JUDGE AT BONGAIGAON

Criminal Revision No. 11(3)/ZOlz

Present; Smt I. Barman,
Sessions Judge,
Bongaigaon.

L. Sri Rajib Biswas

Vs.

L. State of Assam
2. Smt. Pinky Choudhury

..... Respondents

APPEARANCE:

For the petitioner : Sri Kunal Sarkar, Advocate.
For the respondent State : Sri Samir Kr. Sarkar,

Advocate.

Date of Argument :24.08.2018, 07.09.20j_B
Date of Order : 14.09.2018

JUDGMENT

1-. This revision petition is preferred by sri Rajib Biswas,
challenging the legality, propriety and correctness of the order dated
09.06.2017, passed by the learned crrief Judiciar Magistrate, Bongaigaon
in Misc. case No. 2912016, rJ/s L27 cr:p.c. It is pertinent to mention
here that in the order dated 09.06.2017, the rearned chief Judicial
Magistrate, Bongaigaon enhanced the monthly maintenance allowance
from Rs.4,0OO/- per month to Rs.6,500/_ per month.
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2. The factual background leading to the proceeding before
the learned chief Judicial Magistrate, Bongaigaon and the present
revision before this court is briefly stated berow:-

The present respondent / L't party preferred an apprication
n/s L25 crpc against the present petitioner r z"d party craiming
maintenance for herserf which was registered as Misc case No.g /L4 in
which vide order dated t.L2.20L4, passed by the learned chief Judicial
Magistrate, Bongaigaon, the 2n'party was directed to pay Rs.4,000/- per
month to the l" party as maintenance ailowance. Thereafter on 4.5.L6,
the L" party preferred a petition uls L2T crpc for enhancement of
monthly allowance of Rs.4,000/- to Rs.i"9,000/- per month stating that
due to inhumane behaviour of her brother and brother,s wife, she has
been compelled to left her parental house and resided in a rented house at
Kharija Dolaigaon, part-l paying monthly rent of Rs.3,000/-. Moreover,
she has been suffering from various ailments and the doctor advised her
for better treatment but out of the meagre maintenance of Rs.4,000/- she
is facing hardship to meet up her requirement incruding rent and
treatment' It is also contended that the price of essential commodities
has risen day by day. on the other hand, the income of the petitioner / 2nd

party has been increased and now, he earned Rs.60,000/- per month from
business and cultivable land. Hence, prayed for enhancement of monthly
maintenance allowance as stated above.

3. In response to receipt of the notice, the 2nd party entered his
appearance and by filing objection contended that he has been paylng
monthly maintenance to the 1', party regularly. Denying the averment of
the 1"" party regarding residing in rented house, it is submitted that the
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present respondent is still living at her parental house at Lichutola,
Bongaigaon and is leading a luxurious life. He also denied that he
earned Rs.60,000/- per month rather his income as private tutor
decreased to Rs.4,000/- per month due to lack of student. In ttris
premise, he prayed to dismiss the petition.

4' During triar, the present respondent examined two
wiuresses while the 2n' party examined none. Thereafter hearing
argument advanced by the leamed Advocate of both sides and
considering the evidence so adduced, the learned Judicial chief
Magistrate, Bongaigaon allowed the petition for enhancement of monthly
maintenance allowance as aforesaid. Being highly aggrieved with the
aforesaid order, the 2nd party prefemed this revision petition on the
grounds that the learned trial court has committed gross emor and
illegality in failing to appreciate the materials on record while passing ttre
impugned order and that the income of the 2"d party has not increased in
proportion to the enhanced maintenance allowance and .as 

such, the
impugned order and judgment is liable to be set aside.

DECISION AND REASONS THEREOF:
5. I have heard the leamed Advocate of both sides and arso
have carefully gone through the case record.

6' The rearned counser for the petitioner
revisionisU2no parly during argument submitted that the enhanced
maintenance allowance @ Rs. 6,500/- per month from previous rate i.e.

@ Rs. 4,0001- per month is not justified and committed error by not
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considering the evidence on record and hence it needs interference of this

Court.

7. Against this, the learned counsel for the opposite party/l.t

party submitted during argument that with the passage of time there has

been rise of cost of living index and the monthty allowance of Rs. 4,000/-

is not adequate and is not proportionate to the monthly income of the 2nd

party and therefore learned court below rightly passed the impugned

judgment and order in conformity with law and the same need not be

interfered by this revisional Court.

B. Having heard the submission of both sides, it appears that

the only point to be decided here is whether the order dtd. 09,06.2012

passed by the learned chief Judicial Magistrate, Bongaigaon is liable to

be set aside and whether the learned Court below committed illegality in

allowing the petition for enhancement of monthly maintenance.

9. I have gone through the record meticurously. In this case, it
is not in dispute that the 2no p"rty is giving maintenance to his wife/l't
party at the rate of Rs. 4,000/- per month as per order dated ot.L2.zoL4.

The L" party in her evidence stated that due to inhumane behavior of her

brother and sister-in-law, she has been compelled to leave her parental

house and since January 2oLG, she has been residing in a rented house of
sri Manoj rati situated at I(harija Dolaigaon pt-1 paying Rs.3,000/- per

month for which she has been facing difficulty to meet her requirements

with the balance amount of Rs.1,000/-. She proved the rent agreement as

Ext.l. She also stated that she has been suffering from various ailments
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such as anemia and the doctor advised her to take better treatment. As
per her evidence, the 2nd party is a businessman and owns agricultural

land and at present his income is increased upto Rs.60,000/- per month.

Again, to substantiate the claim that presently, the 1't party is residing in
the house of Manoj rati on rent, the 1't party examined pw2 smt. Lila
Tati, the wife of landlord Manoj rati. she proved her signature as

wiuress on rent agreement as Ext.l(g) and the signature of Manoj rati as

Ext.1(5) to Ext.L(8).

L0. I have carefully considered the argument of both sides.

Inflation is a universal phenomena adversely affecting the purchasing

power of the currency and thereby raising the price of the commodities.

A bare reading of the provision of section L2T(L) crpc leaves no manner

of doubt that the Magistrate may make alteration in the allowance on
proof of a change in the circumstances of any person receiving a monthly
allowance or paying it. The expression "arteration in the alrowance,,

clearly refers to the change in the existence of circumstances

necessitating increase or decrease in the amount of allowancd.. one of
the circumstances which governs award of maintenance obviously is the
cost of living and if the cost of living has gone up then there is a change
in the circumstances of the wife, which enables her to ask for
enhancement of the maintenance for herself.

fl. Now the facts of the case reveals that the wife was granted
maintenance in the year 2014 at the rate of Rs. 4,000/- per month. In the
year 20L6, she filed the apprication for enhancement of the maintenance
to Rs. L9,000/- per month on the ground of rise in the cost of living
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index. Accepting the plea the learned trial court enhanced the
maintenance at the rate of Rs. 6,500/- per month on ground of rise of cost
of living index. The wife in evidence stated that the income of the 2nd

party has increased to Rs.60,000/- pm from his business and agricultural
land. Once the wife has made a specific averment with regard to income
of the husband, then onus shift upon the husband to prove that he does
not have sufficient means to pay maintenance. The husband did not
adduce any evidence regarding his income. Mere statement regarding
decrease of income is not a ground to deny enhancement of maintenance

after two years considering price rise in essential commodities. Though
the 2nd party, in written objection stated that his income has decreased
rrpto Rs.4,000/- per month due to lack of student and that the L', party has

been residing in her parental house not in rented house as claimed but he

adduced no evidence to prove the same. The 1"., party claimed that she

has been suffering from various ailments such as anemia but no
document is proved in that respect. However, apparently, an amo,nt of
Rs. 4,000/- is hardly sufficient to maintain one in view of the present

purchasing power of the currency. she has reasonable wants towards
food, clothing, medicines etc. There is also no evidence that 1,t party has
any source of income for her support. on the other hand, the 2nd party is
in a better position as discussed above. There is no reason why she

should suffer with minimum maintenance in comparison to income of
husband. It is well settled that the amount of maintenance fixed for the
wife should be such as she can live in reasonable comfort considering her
status and the mode of life she was used to when she lived with her
husband. Though the ld/counsel of the 2d party argued that the 1,tpart5r

is a graduate from English medium and capable to earn her liverihood but
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it should not be ground to reject her claim for enhancement of
maintenance. Even it is accepted that the 2nd party is a private tutor, it is
well known to all that the tuition fees is increased and as such the

purchasing power which was in the year of 2ol4has not remained static

after 2 years. with the passage of time, it has eroded and affected the

living standard of the wife resulting in change in the existence of her

circumstances.

on the facts and circumstances on the record, the finding
arrived by the leamed court below in awarding the quantum of
maintenance at enhanced rate of Rs. 6,500/- per month appears to be
justified and no impropriety could be attributed to the san1e. I, therefore,

find no merit in this revision petition. It deserves to be rejected.

Accordingly, the revision petition is dismissed on contest.

L2.

1_3. send back the case record of the learned court below with
a copy of this judgment.

14. Given under my hand and seal of this courr on this l4h day

of September, 2078.
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fi, Barmanl

s'"fi_Ulfflrlfu
Bo#t{Uafi*oq

Dictoted and Corrected by me,
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