
  DISTRICT  :  BONGAIGAON.
IN THE COURT OF THE SESSIONS JUDGE AT BONGAIGAON.

 
Criminal Revision No. 12(1)/2015.

                       

     Present :    Smt. I. Barman,
                                 Sessions Judge,
                                                 Bongaigaon. 

   Sri Dilip Chetry            .....Petitioner. 
            Vs.     
Smt. Pompa Chetry     .....Opp. Party.

APPEARANCE :  

For the petitioner ................. Sri M. Kalita, 
   Advocate.  

                For the Opp. Party ............... Sri P. Baidya, 
   Advocate. 

                  
Date of final hearing ........................ 25.08.2015 

Date of Judgment & order................ 01.10.2015

    J U D G M E N T
            

1.       This  revision  petition  is  preferred  by  Sri  Dilip  Chetry, 

challenging the legality, propriety and correctness of the order and judgment 

dtd. 09.12.2014, passed by learned Judicial Magistrate, 1st Class, Bongaigaon 

in Misc. Case No. 40/2014, U/S 127 Cr.P.C. It is pertinent to mention here that 

vide order and judgment dtd. 09.12.2014 the  learned  Judicial  Magistrate,  1st 

Class, Bongaigaon enhanced the maintenance allowance of Rs. 1,200/- to Rs. 

5,000/-  and  the  petitioner/2nd party  is  directed  to  pay  enhanced  monthly 

maintenance allowance at the rate of Rs. 5,000/- to the Opp. Party/1st party.  
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2. The factual background leading to the proceeding before the Ld. 

Judicial Magistrate, 1st Class, Bongaigaon and the present revision before this 

Court is briefly stated below:-

The Opp. Party/1st party preferred a petition U/S 127 CrPC before 

the  learned  C.J.M.,  Bongaigaon  for  enhancement  of  monthly  maintenance 

allowance from Rs. 1200/- per month to Rs. 10,000/- per month stating that on 

24.09.2000 the learned SDJM(S), Bongaigaon awarded Rs. 500/- per month as 

maintenance to her in Misc.  Case No.  9/2000.  Subsequently the amount  of 

monthly maintenance allowance was enhanced to Rs. 800/- per month in Misc. 

Case  No.  12/05.  Subsequently,  in  Misc.  Case  No.  81/10  the  monthly 

maintenance allowance was enhanced to Rs. 1200/- in the year 2011. It is also 

stated  that  since  the  date  of  last  enhancement  order,  the  price  of  essential 

commodities has risen and as such, the cost of living has increased and the 2nd 

party has got promotion in his job and his salary has considerably increased to 

Rs. 35,000/- per month. She  further stated that she is suffering from illness and 

she has to stay at rented house for which she is unable to maintain herself with 

Rs.  1200/-  per  month  and  hence,  prayed  for  enhancement  of  monthly 

maintenance allowance. 

3. In  response  to  receipt  of  the  notice,  the  2nd party  entered  his 

appearance and by filing written statement contended inter alia that the petition 

is  not  maintainable  and  stated  that  the  last  enhancement  of  monthly 

maintenance was passed just two years ago, as such, the instant petition of the 

1st party is too early. It is also denied that the 2nd party has got promotion in his 

job and his salary has increased to Rs. 35,000/ per month. The 2nd party has 

stated that he has been serving in the same post with same salary since the year 

2000 and he has taken a departmental loan and deductions, he draws a lump 

sum salary. He further stated that he has to maintain his all family members 
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and the  1st party  can maintain herself  without his  help.  In  this  premise,  he 

prayed to dismiss petition.

4. During trial, the 1st party examined herself as PW 1. The 2nd party 

also examined himself as DW 1. Thereafter hearing learned Advocate of both 

sides and considering the evidence so adduced, the learned Judicial Magistrate, 

1st Class,  Bongaigaon  allowed  the  petition  for  enhancement  of  monthly 

maintenance allowance as aforesaid. Being highly aggrieved with the aforesaid 

order and judgment, the 1st party preferred this revision petition on the grounds 

that the learned Judicial Magistrate, 1st Class has committed gross error and 

illegality in failing to appreciate the facts and circumstances of the case by 

applying her judicial mind while passing the impugned order and the learned 

Court below has misconceived and misinterpreted the facts and law appearing 

on the materials on records while passing the impugned order and the learned 

Court  below committed  gross  error,  irregularity  and  illegality  in  failing  to 

appreciate the materials on record by applying her judicial mind and that the 

salary  of  the  2nd party  has  not  increased  in  proportion  to  the  enhanced 

maintenance allowance order but the learned trial Court failed to appreciate the 

same while passing the impugned order and as such, the impugned order is 

liable to be set aside. 

     DECISION AND REASONS THEREOF:

5. I have heard the learned Advocate of both sides and also  have 

carefully gone through the case record. 

6. Mr.  M.  Kalita,  the  learned  counsel  for  the  petitioner/ 

revisionist  during  argument  submitted  that  the  enhanced  maintenance 

allowance @ Rs. 5,000/- from previous rate i.e. @ Rs. 1200/- is not justified 
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and committed error by not considering the evidence on record and the theme 

of the law and hence it needs interference of this Court. 

7. Against this, the learned counsel for the opposite party/1st party 

submitted during argument that with the passage of time there has been rise of 

cost of living index  and the monthly allowance of Rs. 1200/- is not adequate 

for her maintenance which is not proportionate to the monthly income of the 

2nd party and therefore he has rightly passed the impugned judgment and order 

in conformity with law and the same need not be interfered by this revisional 

Court. 

8. Having heard the submission of both sides,  it  appears that  the 

only point to be decided here is whether the order dtd. 09.12.2014 passed by 

the learned Judicial Magistrate, 1st Class, Bongaigaon is liable to be set aside 

and  whether  the  learned  Court  below committed  illegality  in  allowing  the 

petition for enhancement of monthly maintenance.

9. I have gone through the record carefully. In this case, it is not in 

dispute  that  the  opposite  party/1st party  is  the  legally  married  wife  of  the 

petitioner  and the  1st party  is  receiving  maintenance from the  petitioner/2nd 

party. The 1st party in her evidence stated that in the year 2011, the learned 

SDJM(S), Bongaigaon enhanced the maintenance allowance from Rs. 800/- to 

Rs. 1200/- and at present she is getting Rs. 1200/- per month and she has to 

spend Rs. 200/- in coming to Court for collecting the maintenance allowance. 

From the remaining Rs. 1000/- she spends Rs. 700/- for house rent and only 

Rs.  300/-  is  left  for  food and clothing.  She further  stated  she  is  unable  to 

maintain herself with Rs. 300 and at present she is suffering from chest pain 

but she could not take treatment due to financial constraint. She also stated that 
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she has no money for purchasing clothes. 

10. On the other hand, the 2nd party in his evidence stated that he is to 

look after his two daughters through his 2nd wife and an unemployed brother 

aged about  40 years  too.  Hence,  he  is  unable  to  pay the  enhanced rate  of 

maintenance to the 1st party. During cross, the salary slip was proved by the 1st 

party as Ext.A. He admitted that as per salary slip Ext.A, his gross salary was 

Rs. 50,060/- in the month of October, 2014 and after deduction his net pay was 

Rs. 38,327/-. 

11. I have carefully considered the argument of both parties. Inflation 

is  a  universal  phenomena  adversely  affecting  the  purchasing  power  of  the 

currency and thereby raising the price of the commodities. A bare reading of 

the provision of Section 127 (1) of the CrPC leaves no manner of doubt that 

the Magistrate may make alteration in the allowance on proof of a change in 

the circumstances of any person receiving a monthly allowance or paying it. 

The expression “alteration in the allowance” clearly refers to the change in the 

existence of circumstances necessitating increase or decease in the amount of 

allowance”. One of the circumstances which governs award of maintenance is 

obviously the cost of living and if the cost of living has gone up then there is a 

change  in  the  circumstances  of  the  wife,  which  enables  her  to  ask  for 

enhancement of the maintenance. 

12. Now the facts of the case reveals that as per the order passed by 

the learned Magistrate, in the year 2011, the 1st party is receiving maintenance 

allowance @ 1200/- per month. The purchasing power which was in 2011 has 

not remained static after four years. With the passage of time, it has eroded and 

affected the living standard of the 1st party resulting in change in the existence 
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of her circumstances. Price rise in essential commodities is admitted by the 2nd 

party. Moreover,  admittedly the gross salary of the 2nd party is Rs. 50,060/- 

(Ext.A) in the month of October, 2014 and net salary is Rs. 38,327/-. Though 

the 2nd party stated that he is to look after his two daughters through 2nd wife 

and  his  40  years  old  brother  but  this  does  not  exempt  him  from  paying 

adequate maintenance to his first wife. On the other hand, the 1 st party claimed 

that she has been suffering from ailment and has to give Rs. 700/- per month as 

rent out of the maintenance allowance of Rs. 1200/-. Apparently an amount of 

Rs. 1200/- is not sufficient  with price rise of essential commodities. There is 

no  reason  why  she  should  suffer  in  the  very  minimum  maintenance  in 

comparison to the monthly salary of the 2nd party. The amount of Rs. 1200/- is 

hardly sufficient to maintain one in view of the present purchasing power of 

the currency. It is gradually falling on account of inflation. She has reasonable 

wants towards food, clothing, medicines etc. As regards shelter though during 

cross the 1st party stated that she did not produce any rent receipt or tenancy 

agreement  to  prove  that  she  resides  in  rented  house  but  the  2nd party  also 

remain silent where she resides. There is also no evidence that the 1 st party has 

any source of income for her support. On the other hand, the 2nd party who is a 

Railway employee is in a better position with net salary of Rs. 38,327/- (Gross 

Rs. 50,060/-). On the facts and circumstances on the record, the finding arrived 

by  the  learned  Court  below  in  awarding  the  quantum  of  maintenance  at 

enhanced  rate  of  Rs.  5,000/-  per  month  appears  to  be  justified  and  no 

impropriety could be attributed to the same.  

13. I, therefore, find no merits in this revision petition. It deserves to 

be rejected. 

14. Accordingly, the revision petition is dismissed on contest. 
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15. Send back the case record of the learned Court below with a copy 

of this judgment. 

16. Given under my hand and seal of this Court on this  1st day of 

October, 2015.

Dictated and Corrected by me,
                                   ( I. Barman )

Sessions Judge,
  Bongaigaon. 

           ( I. Barman )
        Sessions Judge,
          Bongaigaon.

   ******


