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DISTRICT : BONGAIGAON
IN THE COURT OF THE SESSIONS JUDGE AT BONGAIGAON.

Crirninal Revision No. 13(4)/ZOl7

Present: Smt I. Barman,
Sessions Judge,
Bonoaioaon.

Sanjay Das

......petitioner/2"d party
Vs.

Srnt. Payal Basfore
Respondent /1" pany

APPEARANCE :

For the petitioner : Sri N. Kr. Chakrabarty,
Advocate.

For the Respondent : Sri. H. Das, Advocate.

Date of argument : 26.04.2018
Date of Judgment : 10.05.2018

JUDGMENT

1. This revision petition is preferred by the petitio ner I 2nd

L. party Sanjay Das U/S 3971399 Cr.P.C challenging the iegality, propriety

and correctness of the Judgment and Order dated 20.L1.20L7 passed by
the Judicial Magistrate, 1" Class, l3ongaigaon, in Misc Case No.1612016,

UiS 125 CrPC awarding monthly maintenance allowance at the rate of
Rs. 2,000/- per month for the 1', party and Rs.1,500/- for the minor
daughter of the petitioner / 2"d party from the date of order.
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2. The brief story of the case as emerged from the pleading of

both the parties is as follows:-

The 1" party got married with the 2nd party as per Hindu

rites and during conjugal life, the the couple was blessed with a girl

child. It is stated that after few days of their marriage, the 2 
nd party

demanded Rs. 30,000/- and a gold chain from the 1" party and in failing

to fulfill the demand, the 1" party was tortured both physically and

mentally and lastly on22.06.2012, the 2"d party by assaulting the 1', party

drove her out from matrimonial home. with regard to the incident, a

meeting was held where the 2''d party admitting his fault, brought back

the 1" party to his society. But again the 2nd party started to demand

money from the 1" party and on 25.07.2013, he inflicted her injury with a

stone. on being informed the matter to her mother Santa Das, she came

to her daughter's matrimonial home and on being enquired about the

matter, the 2"d party had assaulted the 1" party in front of santa Das and

ousted the 1" party along with her female child from his house and also

threatened not to return back until she fulfills his demands. Then,

finding no alternative, the l" party / respondent filed a petition uis 12 of

the Protection of Women from Domestic Violence Act. 2005 before the

court of the learned sub-Divisional Judicial Magistrate, Bijni being c.R

case No.563/13 which was dismissed. Against the said judgment an

Appeal was preferred being Appeal No.20(1)/2015 u/s 29 of the

Protection of women from Domestic violence Act, 2005 before the

court of the Learned sessions Judge, chirang, Kajalgaon which was also

dismissed. she stated that since she was driving out from her

matrimonial home, she along with her minor daughter have been taking

shelterjn her parental house. she l-ras no source of income of her own to
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maintain herself and her minor daughter. on the other hand, the 2,d party

is a businessman and earns about Rs.20,000/- per month. Hence, filed
the application claiming maintenance for herself and her minor daughter.

on filing the application u/s 125 crpc, the same was registered and

transferred to the court of the Learned Judiciai Magistrate 1,,class,
Bongaigaon.

3. contesting the 1" party's claim for maintenance, the
petitioner / 2''d party husband denied the alleged torture to the 1,, party
either physically or mentally and submitted that on rg.0T.2ol3, when he

came to Bongaigaon for his mother's treatment, the 1'r party left her
matrimonial home along with her minor child withour any reason and
used to reside in her parental house. Thereafter, though he and his
relatives tried to bring her back but she did not return to his society. He
also stated that he served two pleader's notice i.e. on 08.08.2013 and
05.10.2013 to the 1't party requesting her to return back to his society but
the 1" party neither replied the notices nor returned back to his society.
He again stated that the L" party filed a case u/s 12 of the protection of
women from the Domestic Molence Act being c.R case No.563/13
before the court of SDJM, Bijni alleging harassment by him but the case
was dismissed. He pleaded that he is a labourer and has to look after his
old parents out of his meagre income. In this premise, he prayed to
dismiss the case.

4. During triar 1" party examined three witnesses and the 2"d

party examined two witnesses. Thereafter, hearing learned advocate of
both sides and considering the evidence so adduced, the rearned J. M. 1,,
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class, Bongaigaon allowed the maintenance as aforesaid.

5' Being highly aggrievecr by and dissatisfied with the
impugned judgment and order passed by the learned J.M 1,, class,
Bongaigaon, the 2,d party preferred this revision petition.

6. I have

have carefully gone

judgment and order.

heard the Iearned Advocate of both

through the case record as well as

sides and also

the impugned

7. The learned counsel for the petitioner / 2,d party submitted
during argument that Learned Magistrate failed to appreciate the cross
examination of the 2"d party who never admitted the allegation of torture
either physical and mentar and that the 1" party failed to prove that the
2nd party drove her out from her matrimonial home. He also submitted
that it is the 1" party who insisted the 2"d party to live separately in a

rented house in Bijni and on being refused by the 2,,d party, she started to
quarrel with the 2nd party a.rd lastly on July 2013 reft her matrimonial
home without any reason and thereafter though the 2,d party tried to bring
back her but she did not come back and then, the 2,,d pafty sent two
pleaders notice dated 08.08.2013 (Ext.1) and 05.10.2013 (Ext.2) but in
spite of receipt of notice, the 1'r party did not come back to her
matrimonial home. It is also submitted by the iearned counsel that the 1,,
party filed a case being c.R case No.563/2013 u/s 12 of the p.w.D.v
Act which was dismissed by the learned sub-Divisional Judicial
Magistrate, Bijni vide judgment dared 26.rr.2014 (Ext.3). Against the
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said judgment, the 1't party preferred an appeal before the learned

session Judge, chirang, being c.A case No. 20(1)/2015 but the same was

dismissed on the ground that the 1't party failed to prove any physical and

mental torture by her husbar-rd and in the above the instant appeal is liable
to be set aside.

B. Against this, the learned counsel for the opposite party/lst
party argued that she was tortured during conjugal life and not on her
own but it was the 2"d party who drove her out from her matrimonial
home along with her chilcl and she had to rake shelter in her

parental house.

9. Having heard the submission of both sides, it appears that
the only point to be decided here is whether the judgment and orcler dated

20.1.1.2017 passed by the Judiciar Magistrate 1', class, Bongaigaon is
liable to be set aside and whether the learned court below committed

illegality in allowing the maintenance petition.

\:, 10. I have gone through the record carefully. In this case, it is
not in dispute that the opposite party/1'r party is the legally married wife
of the petitioner/2nd party. paternity of the child is also not in dispute.

The only contention of the petitioner is that the respondent herself
withdrawn from the society of the petitioner and as such she was not
entitled to get maintenance from the petitioner. The petitioner,s second

contention was that with his meagre income he is unable to pay

maintenance as awarded by the learned Trial Court.
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11. under the provision of section 125 crpc, if the husband

having sufficient means neglects or refuses to maintain his wife, unable
to maintain herself, or his legitimate or ilregitimate minor child, whether
married or not, unable to maintain itself, such person, upon proof of such

neglect or refusal is required to pay monthly allowance for the
maintenance to his wife or the child. under the provision of section 12s
(a) crPC a wife cannot receive maintenance from her husband on the
following grounds:-

her husband;

(a) if she is living in adultery

(b) if, without any sufficient reason, she refuses to live with

(c) if they are living separately by mutual consent.

12. The ld/Trial court not finding any of the said circumstances

in the present case held that the husband petitioner has sufficient means

while the wife is unabie to maintain herself and her minor daughter.

13. The 1" party in her evidence as pw1 stated that after few
days of their marriage, the 2"d party demanded Rs. 30,000/- along with a
gold chain from the l't party and in failing to fulfill the demand, 2,,0 parry

had assaulted her. with regard to dispute, a meeting was held where the
2nd party admitting his faurt brought back the 1,,party to his society. But
again the 2'd party started to demand money from the 1', party and for not
fulfilling the demand, he by assaulting her drove out her. since then she

has been residing in her parental house along with her daughter. But
neither the 2nd party enquired about her nor paid her maintenance.
During cross, she stated that she led conjugal life with 2,,d party for three
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years. PW2 the relative of the 1" parry categoricaily stated that since
after some days of marriage there was marpit between the parties and on
25-07.2013 the 2nd party inflicted her injuries. She also stated that
hearing about the incident when she along with l,rparty,s mother went to
the house of the 2nd party, he had beaten the 1,, party in their (pw2)
presence demanding Rs.30,000/- and gold chain and also asked them to
take the 1't party with them for not fulfilling his demand. Hence, finding
no way, they had brought the 1" party to her parental house. Later on,
the 1" party gave birth to a daughter in her parental house but the 2 "d

party did not come to enquire about her. During cross she stated that on
25.07.2073, the day of inflicting injury to the 1,rparty, she was not
present in 2nd party's house. pw3 Jhunu Dhar also heard about quarrel
between the parties and demand of money.

14. on the other hand, the 2nd party, as DW1 in his evidence
stated that after few rnonths of their marriage, his wife / 1,, party asked
him to live separately in a rented house and on being refused, the 1.,party
tortured him mentally and arso threatened to reave his society. He denied
demanding money from the 1'r party. He stated that in the month of July,
2012, they entered into an agreement in Netaji crub to solve the
altercation amongst them. But after that also, the 1,' party tortured his
parents mentally and repeatedly asked him to stay separately in a rented
house. He also stated that in July, 2013 when he came to Bongaigaon,
for purchasing medicine for his mother, the 1,, party picked up quarrel
with his parents and left his society without any cause. After few days,
when he went to bring back the 1'r party, she refused to come back with
him. He also stated that thereafter through advocates, he sent two
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pleaders notice dated 08.08.2013 (Ext.1) and 05.10 .2073(Ext.2) asking
the 1" party to come back to his society. He further stated that in the year
of 2013, the 1" parry filed c.R case No.s63/13 u/s rz of p.w.D.v Act
which was dismissed on 26.Lr.2014 and though against the said
iudgment, the 1'' party preferred an appeal before the District and
sessions Judgment but the said appear was arso dismissed. He preaded
that he is a daily wage labourer and has to look after his parents. During
cross he admitted that he had not paid maintenance to the 1,,party.

15. Dw2 Gulak Das in his evidence stated that after six months
of marriage, the 1" party on her own went to her mother,s house. In that
respect, after few days a meeting was held in Netaji club on which 1.,
party came back to her matrimonial home. After one year of their
marriage, a girl child was born to them. He stated that once the 2 

nd party
took his mother to Bongaigaon for her treatment and when they returned
home, found that the 1't party left his house without informing 2n,r party.
He stated that sanjay Das is a rabourer and he has to rook after this
parents. He further stated that the 2"d party tried to bring back his wife
before filing the case in Bijni court by the 1,r party. During cross, he
stated that he heard from the 2'd party that the 1,,party asked the 2"d party
to stay at Bijni and that the 1', parry left her matrimonial home on her
own. He denied the suggestion that the 1,, party was driven out of the
house of 2nd party.

t,
'.-"' - it
r'*(:

16. on

alleged that she

lastly she was

perusing the case record, it reveals that the 1,, party
was tortured by the 2"d party demanding money and

ousted from her matrimonial home. Except giving
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suggestions which the PWs denied, nothing could be elicited worth a

name during cross examination of the PWs. PW2 also corroborated that
hearing about assault to the 1" party, on 25.07.2013, when she and 1,,

party's mother went to the 2'"r party's house on 26.07.2018, the 2,,d party

had beaten his wife in their presence and at that time many others were

also present. PW3 also stated that on 26.07.2013 many persons gathered

in the house of the opposite party. The evidence of the pWs indicates

that on 26-07.2013 something happened. Moreover, during cross the 2 "d

party admitting the agreement between the parties stated that as per

agreement, he agreed to provide respect to his wife, not to use filthy
language to his wife, not to harass the 1" party in future, to allow the 1.,

party to use his mobile phone and that the 1'r party will not keep any
relationship with her brother-in-law pradip Dey. However, the 2 "d party

admitted that in pleading he has not alleged illicit relationship with
Pradip Dey' The admitted agreement indicates dispute between the

parties. Moreover, as per evidence of the 2nd party (DW1) on July zol3,
when he came to Bongaigaon for purchasing medicine for his mother, the

1" party picked up quarrel with his parents and then left his house. But
according to DW2, when 2*d party tool< his mother to Bongaigaon for her

treatment, the 1" party left his house. so, Dw1 and DW2 made

contradictory statements. F'urther admittedly, the 2"d party did not paid
i*r

-.j. maintenance for the 1,,party and her minor daughter.

17. In the above evidence on record, the plea of the 2,,d party
that the wife left her husband's company without any reason is not found
tenable and therefore the learned court below has committed no
illegality in deciding that the 1't party had to leave her matrimonial home
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under compelling circumstances and took shelter under the roof of her
mother.

18.

counsel

pay the

19.

destitution, it has to be found

maintain a standard of living

but is modestly consistent with

provisions being to prevent vagrancy and

out as to what is required by the wife to
which is neither luxurious nor penurious;

the status of the family.

Now regarding qlrantum of maintenance, the learned
of the 2'd party argued that the 2n. party as a labourer is unabre to
maintenance as awarded by the impugned judgment.

The object of the

l/
j 

.r'',
r t',

20' In the case of Kirtikant D. vododorio v. state of Gujarot,
reported in (1996) 4 SCC 479 while adverting to the dominant purpose
behind Section 125 of the Code, observed that:_

"L5. ... While dealing with the ambit and scope of the
provision contained in section 125 of the code, it has to be borne in
mind that the dominant and primary object is to give social justice to the

.)i woman, child and infirm parents, etc. and to prevent destitution and
vagrancy by compelling those who can support those who are unable to

..,,ii*? support themselves but have a moral claim for support. The provisions

^;.;.*, in Section 125 provide a speedy remedy to those women, children and
destitute parents who are in distress. The provisions in section 125 are
intended to achieve this special purpose. The dominant purpose behind
the benevolent provisions contained in Section 125 clearly is that the
wife, child and parents should not be left in a helpiess state of distress,
destitution and starvation.,,
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21. The Apex courr in the case of chaturbhuj v" siro Bai,
reported in (2008) 2 scc 316 reiterating the legal position held thar:_

"6. -.. section 125 crpc is a measure of social justice and

is specially enacted to protect women and children and as notecl by this

court in copt. Rqmesh chander Kqushol v. veeno Kaushol falls within
constitutional sweep of Article 1s(3) reinforced by Arricle 39 of the

constitution of India. It is meant to achieve a social purpose. The object
is to prevent vagrancy and destitution. It provides a speedy remedy for
the supply of food, clothing and shelter to the deserted wife. It gives the

effect to fundamental rights and natural duties of a man to maintain his

effect to fundamental rights and natural duties of a man to maintain his

wife, children and parents when they are unable to maintain themselves.,,

22. In this case, the 1', party stated that the 2"d party is a

businessman and earned about Rs.20,000/- per month but during cross

she admitted that the 2'd party is a labourer in occupation and that the 2,,d

party's parents are old aged. The 2',d party also stated that he as a
labourer with his meagre income, has to look after his old parents.

There is no evidence that the 1'r party has any source of income.

Regarding income no party proved any document in support of their
evidence. As such, considering the admission of the L,,party that the 2,,d

party is a labourer and he has old parents, the awarded maintenance
amount @ Rs.2,000/- per month for the 1" party and Rs.1,500/- per
month for minor daughter needs to be interfered and it wound be justified

and proper if the 2nd party is directed to pay maintenance @ Rs.1,500/-
per month to the l" party and Rs.1,000/- per month to the minor
daughter.
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23. In result, the revision petition is partly allowed with

modification to the extent that 2'd party shall pay an amount of Rs.1,500/-

per month to his wife / 1" party and to his daughter Rs.1,000/- per month

as maintenance allowance with effect from the date of passing of the

impugned judgment.

24. Send down the record to the learned court below with a

copy of this judgment.

25. Given under my hand and seal of this Court on this l0th

day of Moy,2018.

Dictoted and Corcected by me,

i " .{'r'
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(L Barman)

Sessions Judge,
Bongaigoon...\
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(1. Barman) 
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Sessions Judge,
Bonaaiaaon.
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