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Smti. Rubi Kalita                 .....Opp. Party.
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For the petitioner ................. Sri P. Baidya, 
      Advocate.  

                For the Opp. Party ............... Sri S.K. Sarkar, 
      Advocate. 

                  

Date of final hearing ........................  13.07.2015 

Date of Judgment & order................  27.07.2015

    J U D G M E N T
            

1.       This  revision  petition  is  preferred  by Sri  Dhrubajyoti 

Kalita, challenging the legality, propriety and correctness of the order and 

judgment dtd. 15.09.2014, passed by learned Additional Chief Judicial 

Magistrate, Bongaigaon in Misc. Case No. 75/2013, U/S 125 Cr.P.C. It is 

pertinent to mention here that vide order and judgment dtd. 15.09.2014 

                          Contd......P/2



     :::2:::  

the Ld.  Additional  Chief  Judicial  Magistrate,  Bongaigaon allowed the 

petition seeking maintenance by the 1st party/Opp. Party and directed the 

2nd party/petitioner Sri Dhrubajyoti Kalita to pay a sum of Rs. 2500/- to 

the Opp. Party/1st party and Rs. 1500/- to her minor child from the date of 

passing of the order.   

2. The factual background leading to the proceeding before the 

Ld.  Additional  Chief  Judicial  Magistrate,  Bongaigaon  and the  present 

revision before this Court is briefly stated below:-

The Opp. Party/1st party preferred a petition U/S 125 CrPC 

before the learned C.J.M., Bongaigaon claiming maintenance from the 2nd 

party/petitioner i.e. her husband, alleging inter alia amongst others that 

on 13.02.2009 she got married with the petitioner/2nd party as per Hindu 

rites  and  custom  at  Sukleswar  Temple,  Guwahati  and  out  of  their 

wedlock a female child was born on 06.09.2011. But after few months of 

their marriage, the 2nd party/petitioner and his mother used to torture her 

demanding Rs. 50,000/- out of which her father paid an amount of Rs. 

20,000/-. After few days, again the petitioner/2nd party demanded another 

Rs. 50,000/- and one bike from the 1st party. As she could not fulfill his 

demand, she was tortured by the petitioner/2nd party and one hot iron rod 

was kept in her hand for which she sustained injuries. On being informed, 

her parents came and took the 1st party/Opp. Party and her daughter with 

them. The petitioner/2nd party is working as an agent of ICICI Bank and 

Insurance company and also owns a Tata Magic vehicle and he earns 
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about Rs. 30,000/- per month out of his business. On the other hand, the 

1st party/Opp. Party has no source of income and therefore, she prayed for 

allowing maintenance at the rate of Rs. 5,000/- each for herself and her 

child.  After  registering,  the  case  was  made  over  to  the  Court  of  the 

learned Additional Chief Judicial Magistrate, Bongaigaon for trial.   

3. In response to receipt of the notice, the 2nd party entered his 

appearance and by filing written statement contended inter alia that out of 

love affairs, with consent of the family members of both the parties, the 

1st party  got  married  with  the  2nd party  but  after  one  month  of  their 

marriage,  the father  of  the 1st party lodged one F.I.R.  alleging torture 

upon the 1st party by her  in-laws demanding dowry.  However,  during 

investigation, the case was found to be false. Thereafter the 1st party out 

of shame for the act of her father went to her parents' house at Beltola 

with a promise to return shortly. Thereafter, the family members of the 2nd 

party  asked  his  son  and  daughter-in-law  to  shift  in  a  rented  house. 

Accordingly they shifted in a rented house at Azara. But there also in his 

absence  the  1st party  was  often  taken  to  parents'  house  keeping  their 

rented house under lock and key. It is further contended that he owned a 

garage which he started after availing a loan from his mother and the 

father  of the 1st party misappropriated the money of his motor garage 

namely “Bhargavi Automobiles” wherein the 1st party's father supervised 

its work for which he has not been able to return the loan and in such a 

position he is unable to pay maintenance. In this premises, he prayed to 

dismiss the instant revision petition. 
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4. During trial, the 1st party examined herself as PW 1 and her 

father Ajay Roy as PW 2. The 2nd party also examined himself as DW 1, 

his uncle Jadab Bora as DW 2, one Digambar Choudhury as DW 3 and 

one Jayanta Deka as DW 4. Thereafter hearing learned Advocate of both 

sides and considering the evidence so adduced, the learned Additional 

Chief  Judicial  Magistrate,  Bongaigaon  allowed  the  maintenance  as 

aforesaid. Then being highly aggrieved with the aforesaid order, the 2nd 

party preferred this revision petition on the grounds that the learned trial 

Court has erred in law as well as in facts while passing the impugned 

order of maintenance allowance and the learned Court below committed 

irregularity in passing the impugned order as because while appreciating 

the points for determining the points for decision of the case committed 

grave illegality as per provisions of laws and that the 1st party at her own 

will went to her parental house and refused to live with her husband and 

as such, she is not liable to receive maintenance and that the 2nd party has 

to look after his old aged parents and that in spite of not having sufficient 

source of income the Ld. Court awarded a huge amount as maintenance 

to the 1st party which is bad in law and liable to be set aside. 

 

     DECISION AND REASONS THEREOF:

5. I  have heard the learned Advocate  of  both sides and also 

have carefully gone through the case record. 

6. Mr.  P.  Baidya,  the  learned  counsel  for  the  petitioner/ 

revisionist  submitted during argument  that  the rate  of  maintenance so 
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allowed  by  the  learned  Court  below  is  exorbitant  and  the  present 

petitioner  is  unable  to  provide  maintenance  to  the  Opp.  party  in  the 

aforesaid rate.  

7. Against  this,  the learned counsel  for  the opposite party/1st 

party submitted during argument that due to torture meted to her, the 1st 

party had to leave her matrimonial home and took shelter in her parental 

house with her daughter aged about 3 years. It is further submitted that as 

an  agent  of  ICICI  Bank  and  having  a  garage  named  Bhargavi 

Automobiles,  the  revisionist/2nd party  has  sufficient  means  to  pay 

maintenance to her and her child as awarded by the learned Court below 

after considering the evidence of the parties and the same need not be 

interfered by this Court. Therefore, prayed for maintaining the order. 

8. Having heard the submission of both sides, it appears that 

the only point to be decided here is whether the order dtd. 15.09.2014 

passed by the learned Additional Chief Judicial Magistrate, Bongaigaon 

is liable to be set aside and whether the learned Court below committed 

illegality in fixing the maintenance allowance. 

9. I have gone through the record carefully. In this case, it is 

not in dispute that the  opposite party/1st party is the legally married wife 

of the petitioner and that out of the wedlock, the 1st party gave birth to a 

daughter. The 1st party in her evidence stated that after the birth of their 

female child, the 2nd party demanded a sum of Rs. 50,000/-  from her out 
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of which her father paid Rs. 20,000/- to 2nd party. But the 2nd party again 

demanded another Rs. 50,000/- from her along with a motorcycle and as 

she failed to fulfill his demand, she was beaten with a hot iron rod as a 

result  of which she sustained injury and lastly drove her out from his 

house. Hence, she along with her minor child has to take shelter in her 

parents' house. The 1st party further stated that she has filed a case against 

here husband U/S 498(A) IPC. The 1st party stated that 2nd party is an 

agent  of  ICICI  Bank  and  also  owns  a  garage  named  Bhargavi 

Automobiles  at  Amingaon.  Moreover,  he  has  the  business  of  Magic 

vehicle and earns about Rs. 30,000/ per month. The 1st party also stated 

that in spite of that the 2nd party has not provided her and her minor child 

with any sort of maintenance. On the other hand, she has no income of 

her own.

10. Corroborating her evidence, her father PW 2 Ajay Ray also 

stated that the 2nd party tortured the 1st party demanding Rs. 50,000/- out 

of which he paid Rs.  20,000/-  to his daughter  but  the 2nd party again 

demanded Rs. 50,000/- and a motorcycle and on her failing to fulfill his 

demand, the 2nd party torturing his daughter ousted her from his house. 

11. On the other hand, the 2nd party in his evidence stated that 

after their marriage the 1st party wanted to visit her parents' place but as 

he refused, hence the 1st party's father filed a false case against him which 

was however withdrawn later on. The 2nd party further stated that the 1st 

party in his absence used to visit her parents' house keeping his house 
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locked and used to stay there without paying any heed to him. He further 

stated that he got the 1st party admitted in a beauty parlour and thereafter 

he availed a bank loan and set up a beauty parlour for the 1st party. The 

2nd party further stated that in the month of 2013 he along with his father-

in-law started a garage but his father-in-law failed to give the account of 

the garage that was earned from the said garage and when he insisted for 

the accounts, dispute arose with his father-in-law. It is further stated by 

the 2nd party that on 16.04.2013 his father-in-law along with the 1st party 

and their child left his house and for this he had to lodge a missing entry 

at the police station. The 2nd party also stated that he being unable to bear 

the torture mounted upon him by the 1st party, has approached before 

“Mahila  Samitee” for  getting justice.  The 2nd party further  goes on to 

state that at present being unemployed, he has no income.

12. Upon  the  above  evidence  the  learned  Court  below  has 

decided that due to torture meted to the 1st party, she has to leave her 

husband's company when it is the desire of every woman to reside with 

her husband. The evidence of the PWs is clear and cogent enough that the 

1st party  had  to  leave  her  matrimonial  home  under  compelling 

circumstances and as such the learned Court  below has committed no 

illegality in deciding that the 1st party has just and reasonable ground for 

living separately from the 2nd party. 

13. Now, regarding quantum of maintenance, so far the evidence 

of the 1st party, her husband the 2nd party is an agent of ICICI Bank and 
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also having a garage named Bhargavi Automobiles, he earns about Rs. 

30,000/- p.m. On the other hand, the 2nd party has stated that at present he 

has no income and he is unemployed now. But he himself admitted that 

he along with his father-in-law started a garage and from the evidence of 

the 1st party, it is seen that the 2nd party is an agent of ICICI Bank and 

owns Magic vehicle and a garage out which he earns Rs. 30,000/- per 

month.  During cross, the 2nd party admitted that he was the registered 

owner of Tata Magic bearing No. AS-01-CC-5908. Though he stated that 

he  already  sold  the  said  vehicle  but  did  not  produce  any  document 

regarding  the  sale.  DW 2  Jadav  Bora  in  his  cross  examination  also 

admitted  that  earlier  the  2nd party  was  the  owner  of  Bhargavi 

Automobiles. It is further admitted by the 2nd party himself that he has 

not paid any maintenance to his wife and child. Though the 2nd party in 

evidence stated that at present he has no source of income and become 

unemployed but it is well settled that even an able bodied man having no 

source  of  income  cannot  be  divested  from maintaining  his  wife  and 

children. There is no evidence that the 2nd party being a young person at 

the age of 26 years has been suffering from any illness or infirmity which 

prevented him from doing any work.  As the 2nd party failed to produce 

any document regarding his transfer of ownership of Tata Magic vehicle 

or garage, his submission cannot be taken for consideration. On the other 

hand,  having no source of  income the 1st party is  facing difficulty  in 

maintaining herself and her growing daughter. 

14. The learned Court below passed the order of maintenance by 
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marshaling the evidence on record and keeping in view of the totality of 

the circumstances. Considering all, I am of the opinion that  the learned 

Court  below  has  not  committed  any  illegality  in  deciding  the 

maintenance  petition  and allowing the  maintenance  at  the  rate  of  Rs. 

2500/-  per  month  for  the  petitioner  and at  the  rate  of  Rs.  1500/-  per 

month for the minor child. On the facts and circumstances on the record, 

the finding arrived by the learned Court below in awarding the quantum 

of maintenance as mentioned above appears to be justified and proper 

and no impropriety could be attributed to the same. 

15. Accordingly, the revision petition is dismissed on contest. 

16. Send down the record of  the  learned Court  below with a 

copy of this judgment. 

17. Given under my hand and seal of this Court on this 27th day 

of July, 2015.

Dictated and Corrected by me,
                                  ( I. Barman )

Sessions Judge,
  Bongaigaon. 

           ( I. Barman )
        Sessions Judge,
          Bongaigaon.

   ******


