
  DISTRICT  :  BONGAIGAON.
IN THE COURT OF THE SESSIONS JUDGE AT BONGAIGAON.

 
Criminal Revision No. 08(1)/2015.

                       

     Present :  Smt. I. Barman,
                                 Sessions Judge,
                                                 Bongaigaon. 

   Sri Prakash Sharma            .....Petitioner. 
   Vs.     

Smti. Lata Sharma            .....Opp. Party.

APPEARANCE :  

For the petitioner ................. Sri P. Baidya, 
      Advocate.  

                For the Opp. Party ............... Smt. A. Kumari, 
      Advocate. 

                  

Date of final hearing ........................ 17.07.2015 

Date of Judgment & order................  31.07.2015

    J U D G M E N T
            

1.       This revision petition is preferred by Sri Prakash Sharma, 

challenging  the  legality,  propriety  and  correctness  of  the  order  and 

judgment dtd. 20.11.2014, passed by learned Additional Chief Judicial 

Magistrate, Bongaigaon in Misc. Case No. 74/2013, U/S 125 Cr.P.C. It is 

pertinent to mention here that vide order and judgment dtd. 20.11.2014 
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the Ld.  Additional  Chief  Judicial  Magistrate,  Bongaigaon allowed the 

maintenance  petition  and  directed  the  2nd party/petitioner  Sri  Prakash 

Sharma to pay a sum of Rs. 2,500/- to the Opp. Party/1st party from the 

date of passing of the order.   

2. The factual background leading to the proceeding before the 

Ld.  Additional  Chief  Judicial  Magistrate,  Bongaigaon  and the  present 

revision before this Court is briefly stated below:-

The Opp. Party/1st party preferred a petition U/S 125 CrPC 

before the learned C.J.M., Bongaigaon claiming maintenance from the 2nd 

party/petitioner i.e. her husband, alleging inter alia amongst others that 

on 28.06.2012 she got married with the petitioner/2nd party as per Hindu 

rites and custom at Maha Maya Mandir and thereafter started conjugal 

life together. But soon after the marriage, the 2nd party/petitioner and his 

mother demanded Rs. 50,000/- to 60,000/- as dowry from her mother and 

on her refusal to fulfill the demand, the 2nd party continued torture on the 

1st party both physically and mentally. In spite of torture meted to the 

petitioner, she resided with the Opp. Party but on 23.05.13 and 24.05.13 

the 2nd party and his mother by assaulting drove her out and asked to 

return after fulfilling their demand only. Finding no alternative she has to 

shelter at her parent's house at Basugaon. The petitioner/2nd party is doing 

business, having his own saloon at Paglasthan and he has 4 Kathas of 

land  at  Kharija  Dolgaigaon  (Pal  Para),  Bongaigaon  and  earns  Rs. 

25,000/- per month. On the other hand, the 1st party/Opp. Party has no 
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source of income and therefore, she prayed for allowing maintenance at 

the rate of Rs. 8,000/- per month for herself. On being registered, the case 

was  made  over  to  the  Court  of  the  learned  Additional  Chief  Judicial 

Magistrate, Bongaigaon for trial.   

3. In response to receipt of the notice, the 2nd party entered his 

appearance and by filing written statement contended inter alia that after 

solemnization of the marriage, he along with the 1st party stayed at his 

house but four days after “Fira Ulta”, as the month was falls “Bhadra”, 

the 2nd party as a newly married wife asked the 1st party not to leave the 

house of 2nd party but the 1st party did not obey his advice and she went to 

her parents' house at her own. Finding no other alternative the 2nd party 

also  accompanied  with  the  1st party  and  after  reaching  at  1st party's 

parents' house, the father of the 1st party sent the 2nd party to Mumbai for 

better earning and compelled the 2nd party not to maintain relation with 

the family of the 2nd party. The 2nd party stayed there for two months and 

after that his relative called him for attending the marriage ceremony of 

his sister but at that time the 1st party told that if the 2nd party provides her 

a separate accommodation, then only she will come back to his company. 

Accordingly, as per wish of the 1st party, the 2nd party took a house on 

rent at Gurunanak Nagar at Bongaigaon. Thereafter on 24.05.2013 the 1st 

party has left for her parental house on her own accord and in spite of his 

attempts, the petitioner did not return. The 2nd party further stated that till 

now he is working as a labour in other's saloon and he earns Rs. 100/- per 

day. Moreover, he has to look after his old aged parents and he has no
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land in his name. In this premise, he prayed to dismiss petition. 

4. During trial, the 1st party examined herself as PW 1 and her 

mother Rani Sharma as PW 2. The 2nd party also examined himself as 

DW 1. Thereafter hearing learned Advocate of both sides and considering 

the  evidence  so  adduced,  the  learned  Additional  Chief  Judicial 

Magistrate,  Bongaigaon  allowed  the  maintenance  as  aforesaid.  Being 

highly  aggrieved with the  aforesaid  order,  the  2nd party  preferred this 

revision petition on the grounds that the learned trial Court has erred in 

law as well as in facts while passing the impugned order of maintenance 

allowance and the learned Court below committed irregularity in passing 

the  impugned  order  as  because  while  appreciating  the  points  for 

determining the points for decision of the case committed grave illegality 

as per provisions of laws and that the 1st party at her own will went to her 

parental house and refused to live with her husband and as such, she is 

not liable to receive maintenance and that the 2nd party has to look after 

his old aged parents and that in spite of not having sufficient source of 

income the Ld. Court awarded a huge amount as maintenance to the 1st 

party which is bad in law and liable to be set aside. 

 

     DECISION AND REASONS THEREOF:

5. I  have heard the learned Advocate  of  both sides and also 

have carefully gone through the case record. 

6. Mr.  P.  Baidya,  the  learned  counsel  for  the  petitioner/ 
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revisionist  submitted during argument  that  the rate  of  maintenance so 

allowed  by  the  learned  Court  below  is  exorbitant  and  the  present 

petitioner  is  unable  to  provide  maintenance  to  the  Opp.  party  in  the 

aforesaid rate.  

7. Against  this,  the learned counsel  for  the opposite party/1st 

party submitted during argument that due to torture meted to her, the 1st 

party had to leave her matrimonial home and took shelter in her parental 

house. It is further submitted that as a businessman and having landed 

property, the revisionist/2nd party has sufficient means to pay maintenance 

to  her  as  awarded  by  the  learned  Court  below  after  considering  the 

evidence of the parties and the same need not be interfered by this Court. 

Therefore, prayed for maintaining the order. 

8. Having heard the submission of both sides, it appears that 

the only point to be decided here is whether the order dtd. 20.11.2014 

passed by the learned Additional Chief Judicial Magistrate, Bongaigaon 

is liable to be set aside and whether the learned Court below committed 

illegality in fixing the maintenance allowance. 

9. I have gone through the record carefully. In this case, it is 

not in dispute that the  opposite party/1st party is the legally married wife 

of the petitioner. The 1st party in her evidence stated that the 2nd party 

after  few  months  of  their  marriage  demanded  a  sum  of  Rs.  50,000/ 

60,000/- and on her failure to fulfill the said demand, she was beaten. 
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Ultimately on 23.05.2013 and 24.05.2013, the 2nd party has assaulted her 

and drove her out from her matrimonial home. She further stated that she 

filed an ejahar before the police station and since then she is staying in 

her parental home. PW 1 further deposed that the 2nd party never enquired 

about her, nor has provided her maintenance. She further stated that the 

2nd party owns two saloons and 4 kathas of  land and from the above 

sources he earns about Rs. 25,000/- per month. On the other hand, she 

has no source of income of her own.  

10. Corroborating her evidence, her mother PW 2 Rani Sharma 

also stated that the 2nd party tortured the 1st party demanding Rs. 60,000/- 

on her failing to fulfill his demand and lastly ousted her from his house. 

11. On the other hand, the 2nd party in his evidence stated that 

after marriage of his sister the petitioner expressed her reluctance to stay 

in the joint family with his parents and as desired by the petitioner, he 

used to stay in a rented house with the 1st party. According to the 2nd 

party,  the  petitioner  used to  go to  her  parental  house  very  frequently 

without informing him and later, she even asked him to come to stay at 

her parents place and on refusal, the petitioner with the help of a lady 

advocate came and forcibly obtained his signature in a blank paper. 2nd 

party further deposed that in the meantime when he went to see his ailing 

father  at  the hospital,  the petitioner had quarrel  with him and left  his 

company. The 2nd party also stated that his attempts to bring her back did 

not yield any result as the petitioner refused to come back to his society. 
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2nd party further stated that he has no landed property in his own name. 

He also exhibited a income certificate as Ext-A. 

12. Upon  the  above  evidence  the  learned  Court  below  has 

decided that due to torture meted to the 1st party, she has to leave her 

husband's company. The evidence of the PWs is clear and cogent enough 

that the 1st party had to leave her matrimonial home under compelling 

circumstances  when it is the desire of every woman to reside with her 

husband and as such the learned Court below has committed no illegality 

in deciding that the 1st party has just and reasonable ground for living 

separately from the 2nd party. 

13. Now, regarding quantum of maintenance, so far the evidence 

of the 1st party, her husband the 2nd party owns two saloons and having 

landed properties from which he earns about Rs. 20,000/- p.m. On the 

other hand, the 2nd party has stated that at present he is working as labour 

in saloon and earns Rs. 3000/- per month. Though during cross of PW 1, 

2nd party took the plea that the 2nd party earns Rs. 100/- per day but in 

cross-examination of PW 2, he took the plea that the 2nd party earns Rs. 

150/- per day which the 1st party denied. 2nd party proved one income 

certificate as Ext-A showing that his annual income is Rs. 4,000/-. But 

the issuing authority is not examined by the 2nd party. Moreover, as per 

Ext-A, 2nd party Prakash Sharma is a cultivator in occupation from which 

he earns Rs. 4,000/- per month but according to 2nd party himself he is 

working as a barbar in other's saloon. The assertion of the 2nd party is that 
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he had two saloons and at present the said saloons are run by his father 

and brother. So, his evidence that he is now working in other's saloon 

cannot be relied. 2nd party also admitted that as per Ext-1 the land holding 

certificate, he owns landed property along with his brother. It is also well 

settled that an able bodied person having no source of income cannot be 

divested  himself  from  maintaining  his  wife  and  child.  There  is  no 

evidence that he has any illness or infirmity which prevented him from 

earning his livelihood and to discharge his legal obligation of maintaining 

his wife and child. The very object of the provision of section 125 CrPC, 

is  to  prevent  vagrancy  and  destitution  who  are  unable  to  maintain 

themselves.

14. In the instant  case,  there  is  no evidence that  the 1st 

party has any source of income. The 2nd party also admitted that the 1st 

party has no income and since the day she resides in her parental house, 

he has not paid her  any maintenance.  Now a days even a daily wage 

earner  earns  Rs.  200/250/-  per  day  and  as  such,  his  monthly  income 

would be more than Rs.  6,000/-.  In this  case,  the 2nd party owns two 

saloons. In such circumstances, the learned trial Court has not committed 

any illegality in holding that the 2nd party has no maintaining the 1st party 

in spite of having sufficient means. The learned Court below has awarded 

maintenance to be paid by the 2nd party to the 1st party @ Rs. 2,500/- per 

month  having  considered  all  the  facts  and  circumstances.  I  find  no 

illegality in assessing the quantum of maintenance. 
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15. Under the above facts and circumstances, on the touchstone 

of the illegality, propriety and correctness of the impugned order, I find 

that the ld. Court below has not committed any illegality in deciding both 

the points in favour of the 1st party and allowing maintenance at the rate 

of Rs. 2,500/- per month. On the facts and circumstances on the record, 

the finding as arrived by the ld. Court below in fixing the quantum of 

maintenance at Rs. 2,500/- per month appears to be justified and proper 

and no impropriety could be attributed to the same. 

16. Accordingly, the revision petition is dismissed on contest. 

17. Send down the record of  the  learned Court  below with a 

copy of this judgment. 

18. Given under my hand and seal of this Court on this 31st day 

of July, 2015.

Dictated and Corrected by me,
                                  ( I. Barman )

Sessions Judge,
  Bongaigaon. 

           ( I. Barman )
        Sessions Judge,
          Bongaigaon.

   ******


