
  DISTRICT  :  BONGAIGAON.
IN THE COURT OF THE SESSIONS JUDGE AT BONGAIGAON.

 
Criminal Revision No. 09(1)/2015.                   

     Present :  Smt. I. Barman,
                                 Sessions Judge,
                                                 Bongaigaon. 

   Md. Amirul Islam           .....Petitioner. 
   Vs.     

Musstt. Sahida Bibi      .....Respondent.

APPEARANCE :  

For the petitioner ................. Sri M. Rahman, 
      Advocate.  

                For the Opp. Party ............... Sri S.K. Dhar, 
      Advocate. 

                  
Date of final hearing ........................  17.07.2015 

Date of Judgment & order................  31.07.2015

    J U D G M E N T
            

1.       This revision petition is preferred by Md. Amirul Islam, 

challenging the legality, propriety and correctness of the judgment and 

order  dtd.  05.01.2015,  passed  by  learned  Additional  Chief  Judicial 

Magistrate, Bongaigaon in Misc. Case No. 85/2013, U/S 125 Cr.P.C. It is 

pertinent to mention here that vide judgment and order dtd. 05.01.2015 

the Ld.  Additional  Chief  Judicial  Magistrate,  Bongaigaon allowed the 

petition seeking maintenance by the 1st party/Opp. Party and directed the 

2nd party/petitioner Md. Amirul Islam to pay a sum of Rs. 1500/- to the 
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Opp. Party/1st party and Rs. 500/- to her minor child from the date of 

passing of the order.   

2. The factual background leading to the proceeding before the 

Ld.  Additional  Chief  Judicial  Magistrate,  Bongaigaon  and the  present 

revision before this Court is briefly stated below:-

The Opp. Party/1st party preferred a petition U/S 125 CrPC 

before the learned C.J.M., Bongaigaon claiming maintenance from the 2nd 

party/petitioner i.e. her husband, alleging inter alia amongst others that 

on 04.02.2010 she got married with the petitioner/2nd party as per Islamic 

Shariat law and thereafter lived together as husband and wife in the house 

of the 2nd party at village Sreegram, Part-IV. But after one month of their 

marriage, the 2nd party/petitioner used to torture the petitioner mercilessly 

demanding  an  amount  of  Rs.  15,000/-.  As  she  could  not  fulfill  his 

demand, she was tortured by the petitioner/2nd party both physically and 

mentally and compelled the 1st party to pay an amount of Rs. 5,000/- to 

him but in spite of payment of Rs. 5000/- she was being tortured by the 

2nd party on demand of some more money and ultimately the 1st party was 

compelled to leave her matrimonial home. After 3 months of leaving her 

matrimonial house, she gave birth to a female child namely, Arfin Sultana 

who is now 2 ½ years old. The petitioner/2nd party is a green grocer in 

occupation  and  earns  about  Rs.  15,000/-  per  month  and  also  owns 

cultivable land measuring about 10 Bighas.  On the other hand, the 1st 

party/Opp. Party has no source of income and therefore, she prayed for 
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allowing maintenance at the rate of Rs. 5,000/- for herself and Rs. 3,000/- 

for her child. On being registered the case, it was made over to the Court 

of the learned Additional Chief Judicial Magistrate, Bongaigaon for trial. 

3. In response to receipt of the notice, the 2nd party entered his 

appearance and by filing written statement contended inter alia that after 

about 6 months of solemnization of their marriage the 1st party became 

unusual in her behaviour and attitude and she started to misbehave the 2nd 

party and his family members. On 14.02.2011 the father of the 1st party 

Saribuddin came to take her as “Nair” and the 1st party on her own will 

went with her father with assurance that she would return back within 7 

days but she did not return back. Thereafter the 2nd party tried to bring her 

back  on  several  occasions  but  failed.  The  petitioner/2nd party  further 

contended that he is a daily labour and has no definite source of income 

and he has no land in his name. His monthly income is Rs. 3,000/- only 

and he has to look after his old aged parents. In this premise, he prayed to 

dismiss the petition. 

     

4. During trial, the 1st party examined herself as PW 1 and her 

father Saribuddin Seikh as PW 2. The 2nd party also examined himself as 

DW 1 and one Nur Islam as DW 2. Thereafter hearing learned Advocate 

of  both  sides  and  considering  the  evidence  so  adduced,  the  learned 

Additional  Chief  Judicial  Magistrate,  Bongaigaon  allowed  the 

maintenance as aforesaid. Being highly aggrieved and dissatisfied with 

the aforesaid order, the 2nd party preferred this revision petition on the 
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grounds that the learned trial Court has erred in law as well as in facts 

while  passing  the  impugned  order  of  maintenance  allowance  and  the 

learned Court below committed gross error and irregularity and failed to 

appreciate the matters on record in proper perspective while passing the 

impugned order and that the 1st party at her own will went to her parental 

house and refused to live with her husband and as such, she is not liable 

to receive maintenance and that the 2nd party has to look after his 2nd wife, 

old  aged  parents  and  sister  and  that  in  spite  of  not  having  sufficient 

source of income the Ld. Court awarded a huge amount as maintenance 

to the 1st party which is bad in law and liable to be set aside. 

 

     DECISION AND REASONS THEREOF:

5. I  have heard the learned Advocate  of  both sides and also 

have carefully gone through the case record. 

6. Mr.  M.  Rahman,  the  learned  counsel  for  the  petitioner/ 

revisionist  submitted during argument  that  the rate  of  maintenance so 

allowed  by  the  learned  Court  below  is  exorbitant  and  the  present 

petitioner  is  unable  to  provide  maintenance  to  the  Opp.  party  in  the 

aforesaid rate.  

7. Against  this,  the  learned  counsel  for  the  opposite 

party/1stparty submitted during argument that due to torture meted to her, 

the 1st party had to leave her matrimonial home and took shelter in her 

parental  house  with  her  daughter  aged  about  2  ½ years.  It  is  further 
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submitted  that  as  a  businessman  and  having  cultivable  land,  the 

revisionist/2nd party has sufficient means to pay maintenance to her and 

her child as awarded by the learned Court below after considering the 

evidence of the parties and the same need not be interfered by this Court. 

Therefore, prayed for maintaining the order. 

8. Having heard the submission of both sides, it appears that 

the only point to be decided here is whether the order dtd. 05.01.2015 

passed by the learned Additional Chief Judicial Magistrate, Bongaigaon 

is liable to be set aside and whether the learned Court below committed 

illegality in fixing the maintenance allowance. 

9. I have gone through the record carefully. In this case, it is 

not in dispute that the  opposite party/1st party is the legally married wife 

of the petitioner and that out of the wedlock, the 1st party gave birth to a 

daughter. The 1st party in her evidence stated that after leading a peaceful 

life with the 2nd party for one year, she was subjected to physical torture 

demanding  money  and  lastly  ousted  her  from her  matrimonial  home 

when she was pregnant. After 3 months she gave birth to a daughter. But 

since she was ousted, the 2nd party has not enquired about her nor has 

provided her any maintenance. It is also in the evidence of the petitioner 

that the 2nd party is green grocer in occupation and earns Rs. 500/- per 

day while she has no source of income on her own.

10. Corroborating  her  evidence,  her  father  PW  2  Sarifuddin 
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Seikh  also  stated  that  the  2nd party  tortured  the  1st party  during  her 

pregnancy and compelled her to leave her matrimonial  home. He also 

stated that as a green grocer, 2nd party earns Rs. 15,000/- p.m. and also 

owns 10-15 Bighas cultivable land but in spite of having sufficient means 

the 2nd party has not paid maintenance to the 1st party and her daughter. 

11. On the other hand, the 2nd party in his evidence stated that 

after their marriage the 1st party's father on 14.02.2011 took the petitioner 

on the pretext of “Nair” but thereafter she did not return to his conjugal 

society. He further states that on several occasions he tried to bring the 1st 

party back but the 1st party refused. He further stated that he has also 

issued a notice upon the 1st party to return back to his conjugal society, 

but in spite of that the 1st party has refused to come back to his company 

and thereafter he entered into second marriage. He has also stated that he 

is working as daily labour and earns Rs. 3000/4000/- and he has to look 

after his old aged parents and sister. DW 2 Nur Islam - the uncle of the 

2nd party  deposed that  the  1st party's  father  took her  to  his  house  for 

“Nair” and since then she did not return back. During cross, he stated that 

he could not say the reason of dispute between the parties. 

12. Upon  the  above  evidence,  the  learned  Court  below  has 

decided that due to torture meted to the 1st party, she has to leave her 

husband's company at her pregnancy stage when it is the desire of every 

woman to reside with her husband. Moreover, admittedly the 2nd party 

entered  into  second  marriage.  2nd party  during cross-examination  also 
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admitted that in reply to his notice, the 1st party requested him to take her 

from the parental house. The evidence of the PWs is clear and cogent 

enough  that  the  1st party  had  to  leave  her  matrimonial  home  under 

compelling  circumstances  and  as  such  the  learned  Court  below  has 

committed  no  illegality  in  deciding  that  the  1st party  has  just  and 

reasonable ground for living separately from the 2nd party. 

13. Now, regarding quantum of maintenance, so far the evidence 

of the 1st party, her husband is a green grocer in occupation also having 

landed properties and he earns about Rs. 15,000/- p.m.  Though the 2nd 

party in evidence stated that at present he is working as daily labour, it is 

well settled that even an able bodied man having no source of income 

cannot be divested himself from maintaining his wife and children. There 

is no evidence that the 2nd party being a young person at the age of 24 

years has been suffering from any illness or infirmity which prevented 

him from earning his livelihood. On the other hand, having no source of 

income the 1st party is facing difficulty in maintaining herself and her 

minor  growing daughter.  He is  discharging his  obligation towards  his 

wife and child. The very object of the provision of section 125 CrPC, is 

to  prevent  vagrancy  and  destitution  who  are  unable  to  maintain 

themselves. Now-a-days even a daily wage earner earns 200/250 per day 

and as such, even it is assumed that he is a daily wage earner, his monthly 

income is  more  that  Rs.  6,000/-.  In  such  circumstances,  the  Ld.  trial 

Court has committed no illegality in holding that the 2nd party has not 

maintaining the 1st party and her child in spite of having sufficient means. 

     Contd......P/8



     :::8:::

14. The learned Court below passed the order of maintenance by 

marshaling the evidence on record and keeping in view of the totality of 

the circumstances. Considering all and also considering the price rise of 

the essential commodities, I am of the opinion that  the learned Court 

below  has  not  committed  any  illegality  in  deciding  the  maintenance 

petition and allowing the maintenance at the rate of Rs. 1500/- per month 

for the 1st party and at the rate of Rs. 500/- per month for the minor child. 

On the facts and circumstances on the record, the finding arrived by the 

learned  Court  below  in  awarding  the  quantum  of  maintenance  as 

mentioned above appears to be justified and proper and no impropriety 

could be attributed to the same.  

15. Accordingly, the revision petition is dismissed on contest. 

16. Send down the record of  the  learned Court  below with a 

copy of this judgment. 

17. Given under my hand and seal of this Court on this 31st day 

of July, 2015.

Dictated and Corrected by me,
                                  ( I. Barman )

Sessions Judge,
  Bongaigaon. 

           ( I. Barman )
        Sessions Judge,
          Bongaigaon.

   ******


