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      JUDGMENT AND ORDER

1.      The claim case arose out of the petition preferred U/S 166

of  the  Motor  Vehicle  Act,  1988  filed  by  the  claimant  claiming

compensation from the Opposite Parties on account of injury sustained

by Idrish Ali in a motor vehicle accident on 05.03.06. Earlier the claim

case was filed by injured Idrish Ali and on his death during trial, his legal

heirs the present claimants were substituted as claimants vide order dtd.

19.06.09

2. Case of the claimant in brief, is that, on 05.03.06 at about

9:00 A.M while Idrish Ali was travelling by the vehicle bearing No. AS-

18/7619 (Tata Mobile) from Kabaitary Bazar as a labourer of opp. party

No.2  towards  Khagarpur  Bazar  to  deliver  the  cement  bags  and  after

delivering the  same while the claimant was returning towards Kabaitary

Bazar by Tata  Mobile,  then,  due to  rash and negligent  driving of  the

offending vehicle No. AS-18/7619 (Tata Mobile), the Tata Mobile rolled

down from the main  road and dashed against  a  tree.  As a  result,  the

claimant  and  the  other  labourers  sustained  grievous  injuries.

Immediately, after the accident on the same day he was taken to different

hospital  i.e  Bongaigaon  Civil  Hospital,  Goalpara  Civil  Hospital  and

Goalpara Solace Hospital & Research Centre and then on 06.03.06 on

being referred, he was admitted at Dispur Polyclinic & Nursing Home as

an indoor patient on 06.03.06 and thereafter on doctor's advise he was

admitted in G.M.C Hospital on 07.03.06 and was discharged therefrom

on 15/03/06. It is also contended that due to the injury sustained by Idrish

Ali,  he  could  not  work  for  about  6  months  and  during

treatment  spent more than Rs. 35,000/-. It is further contended that with

regard  to  the  accident  Abhayapuri  P.S.  case  No.  52/06  u/s
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279/338/304(A)IPC was registered.  Hence, prayed compensation of Rs.

5,25,000/- from the opposite parties.

3. In response to the notice, opposite party No.1 New India

Assurance  Co.  Ltd.,  the  insurer  of  the  vehicle  No.  AS-18/7619 (Tata

Mobile), by filing written statement contended inter alia that there is no

cause  of  action  and  the  claim  is  bad  for  mis-joinder  of  unnecessary

parties  and  non-joinder  of  necessary  parties.  Denying  the  rash  and

negligent driving on the part of the driver of the vehicle No. AS-18/7619,

the answering opposite party put the claimant to make strictest proof with

regard  to  the  alleged  accident,  road  permit,  driving  licence,  fitness

certificate,  Registration Certificate,  token tax receipts,  etc.  and further

contended that non appearance of the insured, if any in the present claim

proceeding without any cause & his negligence or failure to take part in

the proceeding will be sufficient to cause apprehension on the answering

opp.  Party  that  the  insured and the  claimant  are  in  collusion to  have

wrongful gain against the answering opposite party. It is also contended

that  the  claimant's  claim is  excessive.  In  this  premise,  the  answering

opposite party prayed to dismiss the claim.

4. In  response to  the  notice,  opposite  party  No.  2  & 3 the

owner  and  the  driver  of  the  vehicle  No.  AS-18/7619  (Tata  Mobile)

contested  the  case  and  filed  written  statement.  Denying  rash  and

negligent driving on the part of the driver of the vehicle No. AS-18/7619,

the answering opposite parties pleaded that at the time of accident the

Tata Mobile was duly insured with New India Assurance Co. Ltd. and the
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opposite party No. 3 the driver of the vehicle at the time of  accident had

a valid driving licence NO. 311/BGN/Proff valid upto 14/06/10 and as

such the opposite party No.1 will be liable to pay the compensation, if

any. Hence, prayed to exonerate them from this case. 

5. On the  pleadings  of  the  parties,  the  following issues  are

formulated:-    

i. Whether the vehicle No. AS-18/7619  was involved in the

accident? if so, whether the accident took place due to rash

and negligent driving of the driver of the said vehicle ?

ii. Whether  Idrish  Ali  sustained  bodily  injuries  in  motor

vehicle accident due to hit by or by traveling in the vehicle

No. AS-18/7619?

iii. Whether the claimants are entitled to get the compensation,

if so,  to what extent and by whom it is payable ?

6. In course of trial, the claimant side examined two witnesses

and opposite party No.1 also examined one witness. All the witnesses are

duly cross examined by rival side.

7. I  have  heard  argument  of  both  sides  and  carefully  gone

through the evidence on record.        

 Issue Nos. i & ii:  

8. As these two issues are co-related, hence, both the issues

are taken together.

9. Claimant No. 1 Jamela Khatun  has averred in the claim
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petition as well as in evidence that on 05.03.06 at about 9:00 A.M while

her  husband Idrish Ali  (since deceased) was travelling by the vehicle

bearing No. AS-18/7619 (Tata Mobile) from Kabaitary Bazar as a laborer

of  opp.  party  No.  2  towards  Khagarpur  Bazar  to  deliver  the  begs  of

cement and after  delivering the  same while  he  was returning towards

Kabaitary Bazar by Tata Mobile, then, due to rash and negligent driving

of the offending vehicle No. AS-18/7619 (Tata Mobile), the Tata Mobile

rolled down from the main road and dashed against a tree. As a result,

Idrish Ali and other labourers sustained grievous injuries. Immediately,

after the accident on the same day he was continuously taken to different

hospital  i.e  Bongaigaon  Civil  Hospital,  Goalpara  Civil  Hospital,

Goalpara Solace Hospital & research Centre and then on 06.03.06 he was

taken  to  Polyclinic  &  Nursing  Home  at  Guwahati  due  to  serious

condition. In Polyclinic & Nursing Home he was admitted on 06.03.06

and  was  released  on  7.03.06.  Thereafter,  he  was  admitted  in  G.M.C

Hospital on 07.03.06 and was discharged on 15/03/06. She further stated

that  with  regard  to  the  accident  Abhayapuri  P.S.  case  No.  52/06  u/s

279/338/304(A)IPC was registered.  In  support  of  his  evidence,  PW 1

proved  referred  letter  of  Bongaigaon  Civil  Hospital  as  Ext.1,  X-Ray

plates as Ext. 3, 4 & 23, cash memos Ext. 5 to 7, discharge certificates of

different hospitals as Ext. 2, 8, 10 and 48, ambulance freight receipt as

Ext.9, heart clinic report as Ext.11, blood test report as Ext.12, CT Scan

report as Ext.13,  prescriptions, vouchers and money receipts as  Ext.  14-

22, 24-47, 49-50, F.I.R as Ext. 51 and police report as Ext. 52. During

cross she stated that on the day of accident her husband was travelling by

the offending vehicle and he was a labourer of the owner of the offending

vehicle. 
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10. Claimants side also examined one eye witness i.e PW2 Nur

Mahamand. He  deposed that  on 05.03.06 at about 9:00 A.M while he

was also travelling by the same vehicle bearing No. AS-18/7619 (Tata

Mobile) from Khagarpur Bazar towards home at Kabaitary Bazar then,

due  to  rash  and  negligent  driving  of  the  offending  vehicle  No.  AS-

18/7619 (Tata Mobile), the Tata Mobile rolled down from the main road

and dashed against a tree. As a result, many labourers including Idrish

Ali  sustained  injuries.  Immediately,  after  the  accident  Idrish  Ali  was

taken to different hospitals i.e Bongaigaon Civil Hospital, Goalpara Civil

Hospital,  Polyclinic  & Nursing Home and G.M.C.H.  During cross  he

stated that Idrish Ali is his brother and on the day of accident he was also

travelling by the same vehicle which was returned after unloading goods.

According to him the accident occurred due to break failure.

               

11. Now, let us see whether the accident took place due to rash

and negligent driving on the part of the driver of the vehicle No. AS-18-

7619 (Tata Mobile).

12. From the evidence of PWs and other documents proved by

the claimants side, it is clear that Idrish Ali, received injury due to the

motor vehicle accident occurred on 05/03/06. The accident information

report Ext. 52 issued by Abhayapuri Police Station under Abhayapuri P.S.

reflects  that  on  05/03/06,  an  accident  occurred  involving  the  vehicle

bearing No. AS-18-7619 (Tata Mobile), wherein Idrish Ali was shown as

injured. PW1 clearly stated that on 05/03/06 at about 9:00 A.M when

Idrish  Ali  (since  deceased)  was  proceeding  from  Khagarpur  Bazar

towards Kabaitary Bazar by the vehicle bearing No. AS-18-7619 due to
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rash and negligent driving of the driver,  the Tata Mobile rolled down

from the road and dashed against a tree. After the accident injured Idrish

Ali  was admitted at  different  hospitals  and finally  he  was discharged

from  G.M.C  Hospital  on  15/03/06.  It  is  further  contended  that  with

regard  to  the  accident  Abhayapuri  P.S.  case  No.  52/06  u/s

279/338/304(A)IPC was registered.  In  view of  the above evidence of

both  the  PWs,  I  am  of  the  opinion  that  the  accident  took  place  at

Khagarpur Bazar on 31 N.H.Way due to rash and negligent driving of the

offending Tata Mobile bearing No. AS-18-7619 and Idrish Ali sustained

injury in the accident. Accordingly, both the issue are decided in favour

of the claimants.

Issue No. iii:

13. This  issue relates  to  the  entitlement  of  the  claimants  for

compensation and extent thereof as well as liability of the opposite party

to pay such compensation.

14. In view of my foregoing decision, I am of the opinion that

the  Idrish  Ali  (since  deceased)  received injuries  on  his  person in  the

motor vehicle accident occurred on 05/03/06 and hence, the heirs i.e the

present claimants are entitled to compensation in respect of the medical

expenses. On  careful  perusal  of  the  vouchers  and bills  proved by the

claimants, it reveals that an amount of Rs. 8,324/- say Rs. 8,500/- was

expended during  treatment  of  the  injured.  As  such,  the  claimants  are

entitled to this amount as medical expenses for the injury sustained by

him. Hence, the  amount of compensation is calculated as follows :-
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Sl. No. HEADS CALCULATION

(i) Medical expenditures Rs. 8,500/-

Total Rs. 8,500/-

15.  Though the OP No. 1 examining DW1 Budheswar Baruah

the  Administrative  Officer  of  the  New  India  Assurance  Company  as

DW1 stated that the said vehicle No. AS-18-7619 was not insured with

OP No. 1 but the policy available in the record reveals that the vehicle

No. AS-18-7619 was duly insured with New India Assurance Co. Ltd.

vide policy No. 53020131050100000167 valid from 30.04.05 to 29.04.06

and the accident occurred on 05.03.06. Hence, OP No. 1 i.e The New

India Assurance Co. Ltd. is liable to pay the compensation. Issue No. iii

is decided accordingly.

           O      R     D      E      R

16. In the result, the claim petition is allowed on contest. In this

case  claimants  side  took  several  adjournment  and  also  amended  the

plaint even at the stage of argument. In view of the above the opposite

party No. 1 i.e The New India Assurance Co. Ltd. is directed to pay the

amount of Rs. 8,500 /- (Rupees  eight  thousand  five hundred) only to

the claimants along with interest @ 6% p.a. from the date of argument i.e

from 23.11.15 till its realization. The Opp. Party No. 1 is  directed to pay

the said amount within 2 (two) months from the date of passing of this

order.      

17. Let a copy of the judgment be transmitted to the opposite
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party No. 1 for  information and necessary action.

18. Given under my hand and the seal of this Tribunal on this

27th day of February, 2017.

Dictated and corrected by me,

                  (I. Barman)
                                                           Member, MACT

      Bongaigaon.

         
           (I. Barman)
        Member, MACT
           Bongaigaon  .     


