
IN  COURT  OF  THE  MOTOR  ACCIDENT  CLAIMS  TRIBUNAL:
      BONGAIGAON.

            M.A.C. CASE NO. 35/2014

1.Smt. Tusto Bala Arjya
    W/O Lt. Kalachan Arjya.
2. Sri Haradhan Arjya,
    S/O Lt. Kalachan Arjya.
3. Sri Giridhar Arjya

        S/O Lt. Kalachan Arjya
4. Sri Nibendan Arjya

     S/O Lt. Kalachan Arjya
5. Sri Gabardhan Arjya

      S/O Lt. Kalachan Arjya
                          ........Claimants.

                  Vs.

1. The Divisional Manager, 
    Oriental Insurance Co. Ltd., 

               Bongaigaon.   
               ....Insurer of  Vehicle No. AS-19/C-5198

    (Auto Rickshaw).
2. Mr. Ali Hussain,
    S/O Jamuruddin,
    Owner of vehicle No. AS-19/C-5198
    (Auto Rickshaw).
3. Mr. Sahar Ali,
    S/O Asrab Ali,

                Driver of vehicle No. AS-19/C-5198
    (Auto Rickshaw).

                            .....Opposite Parties.
                                                          

PRESENT :    Smt. I. Barman,
    Member, M.A.C.T.,
     Bongaigaon.

Advocate for the claimants         :  Sri M. H. Akand.
Advocate for opposite party No. 1 :  Smt. S. Karmakar.

       
 Date of Argument     : 13.02.17

Date of Judgment     : 28.02.17
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   JUDGMENT AND ORDER

1.      The claim case arose out of the petition preferred  U/S 166

of  the  Motor  Vehicle  Act,  1988  filed  by  the  claimants  claiming

compensation from the Opposite Parties on account of death of Kalachan

Arjya  in a motor vehicle accident. 

2.   Case of the claimants in brief, is that, on 18/11/13 at about

7:00 A.M while Kalachan Arjya was proceeding by walking on his own

side from his house towards Bijni and reached near Gerukabari Chowk,

suddenly  the  vehicle  bearing  No.  AS-19/C-5198  (Auto  Rickshaw)

coming in rash and negligent manner from the same direction knocked

down him from back side. As a result he fell down on pacca road and

sustained grievous injuries. Immediately, after the accident he was taken

to Manikpur Civil Hospital but the doctor declared him dead.  Autopsy of

the dead body was done by the doctor of Civil Hospital of Bongaigaon. It

is further contended that with regard to the accident, Manikpur P.S. case

No. 235/13  U/S 279/304(A) IPC was registered. The deceased was 53

years old at the time of accident and left behind his wife and four major

sons. Hence, prayed compensation of Rs. 12,00,000/- from the opposite

parties.

3. In  response  to  the  notice,  opposite  party  No.  1  Oriental

Insurance   Co. Ltd., the  insurer  of  the  vehicle  No.  AS-19/C-5198

(Auto Rickshaw), entered its appearance and contested the case by filing

written statement contending inter alia that there is no cause of action

and  the  claim  is  barred  by  principle  of  waiver,  acquiescence  and

estoppel. Denying rash and negligent driving on the part of the driver of

           Contd---P/3



                                                       :::3::: 

the vehicle No.  AS-19/C-5198 (Auto Rickshaw), the answering opposite

party put the claimants to make strictest proof with regard to the alleged

accident, Tax payment receipt, fitness certificate, registration certificate,

insurance policy etc. It is further contended that non appearance of the

insured/owner and the driver of the offended vehicle in the present claim

proceeding  without  any  just  cause  and  reason  and  his  negligence  or

failure  to  take  part  in  the  proceeding  will  be  sufficient  to  cause

apprehension of the answering Opp. Party No. 1 that the claimants are in

collusion to have wrongful gain against the answering Opp. Party No. 1.

The answering opposite party also contented that the driving licence No.

7881/T/BNG/12 of the opp party No. 3 shows that he was not authorized

to drive the Auto Rickshaw at the time of accident and thus opp party No.

2 has violated the policy condition. Hence, prayed to exonerate from the

liability  to  pay  compensation.  Later  on,  by  filing  additional  written

statement, the answering opposite party pleaded that the route permit No.

08/12/12 of the autorickshaw was issued on 21.11.13 which was valid

upto 20.03.14 and as such on the date of accident i.e on 18.11.13 the

offending vehicle was plying without route permit which is a breach of

policy  condition  and  hence  the  insurance  co.  is  not  liable  to  pay

compensation.

4. In spite of receipt of the notice, the opposite parties No. 2

and 3 the owner and driver of the vehicle bearing No. AS-19/C-5198 did

not turn up and hence, the case was proceeded ex-parte against them.    

5. On the  pleadings  of  the  parties,  the  following issues  are

formulated:-      
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i. Whether the claimant's husband Kalachan Arjya died in

motor vehicle accident occurred on 18/11/13 at Gerukabari Chawk, due

to rash and negligent driving of the vehicle No.  AS-19/C-5198? 

ii.  Whether the claimants are entitled to compensation, if

so,  to what extent and by whom it is payable ?

6. In course of trial, both side examined two witnesses each.

All the witnesses are duly cross examined by trial side.

     

7. I have heard argument from both sides and carefully gone

through the evidence on record.                     

 Issue No. I

8. Claimant  No.3  Giridhar  Arjya,  son  of  the  deceased

Kalachan Arjya has averred in the claim petition as well as in evidence

that on 18/11/13 at about 7:00 A.M while his father Kalachan Arjya was

proceeding on foot on his own side from his house towards Bijni and

reached near Gerukabari Chowk, suddenly the vehicle bearing No. AS-

19/C-5198 (Auto Rickshaw) coming in rash and negligent manner from

the same direction knocked down him from the back side. As a result, he

fell down on pacca road and sustained grievous injuries. Immediately,

after the accident he was taken to Manikpur Civil Hospital but the doctor

declared him dead.  Autopsy of the dead body was done by the doctor of

Civil Hospital of Bongaigaon. It is further contended that with regard to

the accident, Manikpur P.S. case No. 235/13  U/S 279/304(A) IPC was

registered.  In  support  in his  evidence,  he proved accident  information

report as Ext.1, F.I.R form as Ext.2, F.I.R as Ext.3 and postmortem report
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as Ext.4. During cross he stated that he had not seen the accident.

 

9. Claimant  side  also  examined  one  eye  witness  PW2  Sri

Subhas Arjya who stated that on 18.11.13 at about 7:00 A.M while he

was standing in front of his uncle's house, he saw from 10 meter distance

that while Kalachan Arjya was proceeding on foot on his own side from

his house towards Bijni and reached near Gerukabari Chowk, suddenly

the vehicle bearing No. AS-19/C-5198 (Auto Rickshaw) coming in rash

and negligent manner from the same direction knocked down him from

the back side and kalachan Arjya fell down on pacca road and sustained

grievous  injuries.  Immediately,  after  the  accident  he  was  taken  to

Manikpur Civil Hospital but the doctor declared him dead. During cross

he stated that the accident occurred in front of him.

           

10. From the evidence of PWs and other documents proved by

the claimants side, it is clear that the deceased Kalachan Arjya died due

to  the  motor  vehicle  accident  occurred  on  18.11.13.  The  accident

information report Ext.1 reflects that on 18.11.13 at about 7:00 A.M an

accident  occurred  at  village  Gerukabari  Chowk involving  the  vehicle

bearing  No.  AS-19/C-5198  wherein  Kalachan  Arjya  was  shown  as

deceased. The PWs  including eye witness clearly stated that on 18.11.13

at about 7:00 A.M while deceased Kalachan Arjya was proceeding on

foot  on his  own side  from his  house towards  Bijni  and reached near

Gerukabari  Chowk,  suddenly  the  vehicle  bearing  No.  AS-19/C-5198

(Auto Rickshaw) coming in rash and negligent manner from the same

direction knocked down him from back side. After the accident though

he was taken to Manikpur Civil Hospital but doctor declared him dead.
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With  regard  to  the  accident,  Manikpur  P.S.  case  No.  235/13   U/S

279/304(A) IPC was registered. During cross by the contesting opposite

party, nothing could be elicited regarding rash and negligent driving of

the offending vehicle. From the above evidence of PWs, both oral and

documentary, it appears to me that there was rash and negligence on the

part of the driver of the offending AS-19/C-5198. The opposite party did

not adduce any rebuttal evidence regarding rash and negligent driving of

the offending vehicle concerned. In view of the above evidence of PWs

and in absence of any contrary legal evidence, I am of the opinion that

the accident took place due to rash and negligent driving of the offending

Tempo  bearing  No.  AS-19/C-5198  and  the  deceased  died  due  to  the

injury sustained by him in the said accident. Accordingly, this issue is

decided in favour of the claimants.

          

Issue No. ii

11. This  issue relates  to  the  entitlement  of  the  claimants  for

compensation and extent thereof as well as liability of the opposite party

to pay such compensation.

12. In view of my foregoing finding, I am of the opinion that

the deceased died in a motor vehicle accident who left behind his wife

Smt. Tusto Bala Arjya and four major sons. Hence, claimant No. 1 the

wife of the deceased is  entitled to compensation. Now coming to the

quantum of compensation, the postmortem report Ext4 reflects that the

age of the deceased is 53 years. In absence of any other documents, the

age of the deceased is taken as 53 years. Hence, multiplier would be '11'

for ascertaining the loss of dependency. Regarding income, though in the
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claim  petition  the  occupation  of  the  deceased  is  mentioned  as

cultivator/businessman  and  his  income  as  Rs.6,000/-  per  month  but

during evidence PWs remained silent regarding occupation and income

of the deceased. In view of above, in the year 2013, at the age of 53 year,

the  income  of  the  deceased  is  taken  as  Rs.  3,000/-  per  month.  The

deceased left behind his wife and four major sons. Therefore, 1/3 rd of the

income of the deceased is to be deducted towards his living and personal

expenses.  Hence,  taking  the  monthly  income  of  the  deceased  as  Rs.

3,000/-, the annual income of the deceased would be Rs. 36,000/- (Rs.

3,000/- x 12) and after deduction of 1/3rd of the income of the deceased

towards his living and personal expenses, it comes to Rs. 24,000/- (Rs.

36,000 – 12,000). Moreover,  the claimant will entitle to a sum of Rs.

1,00,000/-  on   loss  of  consortium and  an  amount  of  Rs.  25,000/  for

funeral expenses.

The  aforesaid  calculation  is  shown  in  tabular  form  as

under:-

Sl. No. HEADS CALCULATION

(i) Loss of dependency (24,000 x 11) Rs. 2,64,000/-

(ii) Loss of consortium Rs. 1,00,000/-

(iii) Funeral expenses Rs.    25,000/-

Total Rs. 3,89,000/-

13. Regarding liability the opposite party No. 1 pleaded

that  on  the  day  of  accident,  the  OP No.  2  the  owner  has  plied  his

offending vehicle on road without having requisite permit and hence for

violating the terms of conditions of the policy, the insurance co. is not

liable to pay compensation. To prove the pleading OP No.1 examined
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two witnesses i.e DW1 Shri Naraballav Deka senior assistant of Oriental

Insurance Co. Ltd, Divisional Office Bongaigaon and DW2 Profulla Ch.

Ray  Head  Assistant  of  DTO  Office,  Bongaigaon.  DW1  proved  the

verification report  issued by DTO, Bongaigaon (Ext.C) which reflects

that in respect of vehicle No. AS-19/C-5198, route permit was issued on

21.11.13 vide No. 08/12/2012 valid from 21.11.13 to 20.03.14. During

cross he admitted that they used to insure vehicle by verifying the R/C.

DW2 the Head Asstt. Of DTO office, Bongaigaon proved the relevant

entry in Permit register (Ext.E). He stated that as per register, first route

permit in respect of offending vehicle No. AS-19/C-5198 was issued for

the period from 18.12.12 to 17.04.13 which was later on renewed for the

period from 21.11.13 to  20.03.14 and as such the vehicle  was plying

without permit on 18.11.13, the day of accident.

14. Though the offending vehicle was without route permit on

the  day of  accident  but  on  the  day of  accident  the  vehicle  was  duly

insured  with  the  Oriental  Insurance  Co.  Ltd  vide  policy  No.

322300/31/2013/7971 (Ext.3) valid upto 03.12.13. Hence, OP No. 1 is

liable to pay the compensation with liberty to recover the amount from

the insured/owner (OP No.2) of the vehicle No. AS-19/C-5198. Issue No.

ii is decided accordingly.

           O      R     D      E      R

15. In  the  result,  the  claim  petition  is  allowed on  contest.

Opposite party No. 1 (the Oriental Insurance Co. Ltd) is directed to pay

the amount of Rs.  3,89,000/- (Rupees three lakhs eighty nine thousand)
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to the claimant No.1 Tusto Bala Arjya along with interest  @ 6% p.a.

from  the  date  of  filing  of  the  claim  petition,  i.e.  04.04.14  till  its

realization with liberty to recover the amount from the  opposite party

No. 2 the owner of the vehicle No. AS-19/C-5198 through this Tribunal

within 2 (two) months from the date of passing of the order. 

16. Let a copy of the judgment be transmitted to the opposite

party No. 2 for  information and necessary action.  

                      

17. Given under my hand and the seal of this Tribunal on this

28th  day of February, 2017.

         
Dictated and corrected by me,

      (I. Barman)
                                               Member, MACT

      Bongaigaon.

             (I. Barman)
          Member, MACT
             Bongaigaon  .

 *****


